
IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 )  
In re: ) Chapter 11 
 )  
MCDERMOTT INTERNATIONAL, INC., et al.,1 ) Case No. 20-30336 (DRJ) 
 )  
   Debtors. ) (Jointly Administered) 
 ) (Emergency Relief Requested) 

 
DEBTORS’ EMERGENCY MOTION FOR  

ENTRY OF AN ORDER (I) AUTHORIZING AND APPROVING  
THE DEBTORS’ (A) KEY EMPLOYEE INCENTIVE PLAN AND (B) KEY  

EMPLOYEE RETENTION PLAN AND (II) GRANTING RELATED RELIEF 

EMERGENCY RELIEF HAS BEEN REQUESTED.  A HEARING WILL BE CONDUCTED ON THIS 
MATTER ON FEBRUARY 24, 2020, AT 12:00 PM IN COURTROOM 400, 4TH FLOOR, 515 RUSK 
STREET, HOUSTON, TEXAS 77002.  IF YOU OBJECT TO THE RELIEF REQUESTED OR YOU 
BELIEVE THAT EMERGENCY CONSIDERATION IS NOT WARRANTED, YOU MUST EITHER 
APPEAR AT THE HEARING OR FILE A WRITTEN RESPONSE PRIOR TO THE HEARING.  
OTHERWISE, THE COURT MAY TREAT THE PLEADING AS UNOPPOSED AND GRANT THE 
RELIEF REQUESTED. 

RELIEF IS REQUESTED NOT LATER THAN FEBRUARY 24, 2020.   

The above-captioned debtors and debtors in possession (collectively, the “Debtors”) 

respectfully state as follows in support of this motion (this “Motion”): 

Relief Requested 

1. The Debtors seek entry of an order (the “Order”), substantially in the form attached 

hereto, (a) approving the Debtors’ Key Employee Incentive Plan (the “KEIP”) and (b) approving 

the Debtors’ Key Employee Retention Plan (the “KERP,” and together with the KEIP, the 

“Compensation Plans”).  In support of this Motion, the Debtors submit the Declaration of John R. 

                                                 
1  Due to the large number of Debtors in these chapter 11 cases, for which joint administration has been granted, a 

complete list of the debtor entities and the last four digits of their federal tax identification numbers is not provided 
herein.  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the 
Debtors’ claims and noticing agent at https://cases.primeclerk.com/McDermott.  The location of Debtor 
McDermott International, Inc.’s principal place of business and the Debtors’ service address in these chapter 11 
cases is 757 North Eldridge Parkway, Houston, Texas 77079. 
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Castellano in Support of Debtors’ Motion for Entry of an Order (I) Authorizing and Approving 

the Debtors’ (A) Key Employee Incentive Plan and (B) Key Employee Retention Plan and 

(II) Granting Related Relief attached hereto as Exhibit A, (the “Castellano Declaration”) and the 

Declaration of Zachary P. Georgeson in Support of Debtors’ Motion for Entry of an Order 

(I) Authorizing and Approving the Debtors’ (A) Key Employee Incentive Plan and (B) Key 

Employee Retention Plan and (II) Granting Related Relief, attached hereto as Exhibit B, 

(the “Georgeson Declaration, together with the Castellano Declaration, the “Declarations”). 

Jurisdiction and Venue 

2. The United States Bankruptcy Court for the Southern District of Texas 

(the “Court”) has jurisdiction over this matter pursuant to 28 U.S.C. § 1334.  This is a core 

proceeding pursuant to 28 U.S.C. § 157(b).  The Debtors confirm their consent, pursuant to rule 

7008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), to the entry of a 

final order by the Court in connection with this Motion to the extent that it is later determined that 

the Court, absent consent of the parties, cannot enter final orders or judgments in connection 

herewith consistent with Article III of the United States Constitution.   

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

4. The bases for the relief requested herein are sections 105(a), 363(b), 363(c), 

503(c)(1), and 503(c)(3) of title 11 of the United States Code (the “Bankruptcy Code”), 

Bankruptcy Rules 6003 and 6004, and rules 4001 and 9014 of the Local Bankruptcy Rules for the 

Southern District of Texas (the “Local Rules”). 

5. On January 21, 2020 (the “Petition Date”), each Debtor filed a voluntary petition 

for relief under chapter 11 of the Bankruptcy Code.  A detailed description surrounding the facts 

and circumstances of these chapter 11 cases is set forth in the Declaration of David Dickson, 

President and Chief Executive Officer of McDermott International, Inc., in Support of the 
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Chapter 11 Petitions [Docket No. 29] (the “Dickson Declaration”) and the Declaration of John R. 

Castellano, Chief Transformation Officer of McDermott International, Inc., in Support of the 

Debtors’ First Day Motions [Docket No. 62] (the “Castellano Declaration,” together with the 

Dickson Declaration, the “First Day Declarations”), and incorporated by reference herein. 

Compensation Plans 

6. The Debtors are a premier, global upstream and downstream engineering, 

procurement, construction and installation company that operates across 54 countries.  The 

Debtors provide services and products in a number of fields, including upstream oil and gas, 

industrial storage and tanks, refining and petrochemicals, power, and liquefied natural gas.  Given 

the Debtors’ complex and global operations, the Debtors depend on the performance of their 

management team and highly skilled workforce to drive their financial performance.  Due to the 

employees’ specialized skills and project-specific knowledge, it would be difficult for the Debtors 

to replace their employees without incurring substantial costs and disrupting operations.   

7. In the months leading up to the Petition Date, the Debtors’ management team and 

skilled workforce were not only focused on their daily responsibilities, but also spent significant 

time preparing the Debtors for these chapter 11 cases, diligently negotiating the terms of the 

restructuring support agreement (the “RSA”), obtaining debtor-in-possession financing, exit 

financing, and pursuing the sale of their technology assets and interests 

(the “Technology Business Sale”).  Without the continued and enhanced efforts of the 

management team and skilled workforce, the Debtors would not have been able to reach the 

consensus necessary to facilitate a prepackaged bankruptcy fully supported by their key creditor 

constituencies.  Maintaining a properly incentivized management team and skilled workforce is 

critical to maintaining a high level of business performance, which in turn minimizes disruption to 

customers, vendors, and employees.  Ultimately, incentivizing and retaining the Debtors’ 
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management team and key employees will inure to the benefit of all stakeholders by facilitating a 

value-maximizing resolution to these chapter 11 cases. 

8. Prior to the Petition Date, and in the ordinary course of business, the Debtors 

utilized a number of incentive- and retention-based plans to drive business performance from key 

members of the management team and retain key employees who perform a variety of important 

business functions for the Debtors.  

9. To ensure continued smooth operations during the pendency of these chapter 11 

cases and a successful emergence, the Debtors have been working with their advisors, including 

Willis Towers Watson US LLC (“Willis Towers Watson”), an independent compensation 

consultant, to evaluate the Debtors’ compensation and incentive plans, including those utilized 

prior to the Petition Date.  As a result of this process, the Debtors, their advisors, and the 

compensation committee of the Debtors’ board of directors (“Compensation Committee”) have 

determined that it is necessary to implement the incentive- and retention-based compensation 

awards to appropriately incentivize management, align management’s interests with the interests 

of the Debtors’ creditors and other key stakeholders, and retain key employees during these 

chapter 11 cases and throughout the pendency of the Technology Business Sale.  

Key Employee Incentive Plan 

I. Overview of KEIP. 

10. The participants in the KEIP include thirteen officers of the Debtors’ management 

team, six of whom are considered “insiders” under the Bankruptcy Code 

(each a “KEIP Participant” and collectively, the “KEIP Participants”).  The insider KEIP 

Participants are:  (a) David Dickson, President and Chief Executive Officer; (b) Samik Mukherjee, 

Group Senior Vice President, Projects; (c) Christopher Krummel, Executive Vice President and 

Chief Financial Officer; (d) John Freeman, Executive Vice President and Chief Legal Officer; 
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(e) Brian McLaughlin, Senior Vice President and Chief Commercial Officer; and 

(f) Tosha Perkins, Senior Vice President and Chief Human Resources Officer 

(each an “Insider” and collectively, the “Insiders”).  The KEIP Participants are generally 

responsible for the overall strategy and direction of the Debtors’ business enterprise as a whole 

and have played, and will continue to play, a central role in the Debtors’ restructuring.  In addition 

to their substantial day-to-day responsibilities, these individuals have generally seen their 

workloads expand significantly as a result of the commencement of these chapter 11 cases as, 

among other things, the Debtors have transitioned their operations into chapter 11 and continue to 

pursue the Technology Business Sale.  While such responsibilities are inherent to the 

KEIP Participants’ duties as leaders of a debtor-in-possession, the additional challenge these 

responsibilities pose should be factored into consideration of the KEIP Participants’ ability to 

achieve targeted business performance. 

11. To this end, the Debtors believe that appropriate, incentive-based compensation 

opportunities remain an important tool to drive performance.  Since the Petition Date, the Debtors 

have evaluated the key employee Compensation Plans with the benefit of independent oversight 

and guidance from the Compensation Committee, Willis Towers Watson, and their other financial 

and legal advisors.  The proposed award opportunities reflect Willis Towers Watson’s 

benchmarking analysis versus the Debtors’ industry peers, as well as a review of incentive-based 

compensation plans approved in other chapter 11 cases.  The Debtors’ proposed award 

opportunities (and performance targets) were also vetted by the Compensation Committee, the full 

Board of Directors, as well as the Debtors’ management team and advisors.  

12. The proposed KEIP contains the following primary design features: 

• Eligible Participants.  The KEIP is limited to the aforementioned KEIP 
Participants who are critical to the Debtors’ day-to-day operations, financial 
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performance, and the success of the Debtors’ restructuring. 

• KEIP Awards.  Each KEIP award will be a cash amount provided (to the extent 
earned based on actual performance) upon the conclusion of each of the 
performance periods set forth below.  Potential payments are based on 
achievement of specified performance metrics for each such performance 
period and subject to continued employment of the participant through the end 
of each such performance period (except as provided below). 

• Performance Periods.  Adjusted EBITDA, available cash balance, and safety 
performance metrics will be measured for each of four independent 
performance periods during 2020 representing the first fiscal quarter of 2020, 
the second fiscal quarter of 2020, the third fiscal quarter of 2020, and the fourth 
fiscal quarter of 2020.  Achievement of performance for each period will be 
considered independently of performance for other periods.  The Technology 
Business Sale proceeds, the gross profit achievement target, letter of credit 
relief achievement target, and risk mitigation achievement target metrics will 
be measured at emergence.  

• Catch-up Feature.  In addition to the measurement of achievement of adjusted 
EBITDA, available cash balance, and safety performance for each quarterly 
performance period, performance will be measured on a cumulative year to date 
basis at the end of each quarter and a “catch-up” payment will be made to the 
extent the Debtors’ year to date performance and earned payouts exceed the 
quarterly payouts to date.  These payments will be capped at target for each 
quarter except that maximum payments can be made if the performance satisfies 
the metric on a cumulative basis measured on year-end. 

• KEIP Payment Timing.  Payments will be made as soon as practical after 
45 days from each performance period for certain but not all metrics.  If the 
Debtors emerge prior to a quarter’s end, the payment for that quarter for all 
metrics (except adjusted EBITDA) will be accelerated to the emergence date. 

• KEIP Payout Ranges.  The KEIP will provide for potential payments 
representing a range from 50 percent of target payment for threshold 
performance and up to 200 percent of target payment for maximum 
performance.  Linear interpolation of the KEIP payment will be applied for 
achievement of performance metrics between the values shown below. 

• Performance Targets.  KEIP payouts will be based on seven performance 
metrics.  The performance metrics consist of adjusted EBITDA2 weighted at 
27.5%, available cash balance weighted at 27.5%, Technology Business Sale 
proceeds weighted at 15%, safety weighted at 15%, gross profit achievement 
target weighted at 5%, letter of credit relief achievement target weighted at 5%, 

                                                 
2  Adjusted EBITDA excludes the technology business sale proceeds performance metric.  

Case 20-30336   Document 367   Filed in TXSB on 02/10/20   Page 6 of 61



  7  

and risk mitigation achievement target weighted at 5%.  Details regarding these 
metrics are set forth in the Declarations. 

• Termination of Employment.  If a participant’s employment is terminated by 
the Debtors without “cause,” by the participant for good reason (to the extent 
the KEIP Participant is already party to an arrangement that provides for good 
reason), or upon death or disability, the participant will be entitled to a pro-rata 
portion of the KEIP payment that would otherwise have been earned for such 
performance period based on (i) actual performance during the performance 
period and (ii) the percentage of the performance period that the participant was 
engaged by the Debtors.  If a participant’s employment is terminated for any 
other reason (including voluntary termination and termination by the Debtors 
for cause), any remaining unpaid portion of the KEIP payment will be forfeited. 

• KEIP Renewal.  The KEIP will continue for all four quarters of 2020 regardless 
of the Debtors’ emergence provided that the Debtors’ management incentive 
plan, once effective, will fully replace the long-term incentives in the KEIP.  
The annual or short-term compensation component of the KEIP will continue 
for all four quarters. 

13. If approved, the KEIP would provide aggregate (for all participants) threshold, 

target, and maximum opportunities of approximately $6,704,492, $13,408,984, and $26,817,969, 

respectively.  The individual award opportunities available to each KEIP Participant are 

summarized as follows: 

Individual KEIP Values3 

Participant’s Title 

Threshold 
Award 

Opportunity 
Target Award 
Opportunity 

Maximum 
Award 

Opportunity 
President and Chief Executive Officer $3,165,625 $6,331,250 $12,662,500 
Group Senior Vice President, Projects $650,000 $1,300,000 $2,600,000 

Executive Vice President and Chief Financial Officer $616,125 $1,232,250 $2,464,500 

Executive Vice President, Chief Legal Officer and 
Corporate Secretary $561,750 $1,123,500 $2,247,000 

Senior Vice President and Chief Commercial Officer $295,000 $590,000 $1,180,000 

Senior Vice President and Chief Human Resources 
Officer $165,000 $330,000 $660,000 

Senior Vice President, Middle East and North Africa $225,000 $450,000 $900,000 

Senior Vice President, Europe, Africa, Russia and 
Caspian $211,250 $422,500 $845,000 

Senior Vice President, Asia Pacific $211,250 $422,500 $845,000 
                                                 
3  The below threshold opportunity to each KEIP Participant is $0. 
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Individual KEIP Values3 

Participant’s Title 

Threshold 
Award 

Opportunity 
Target Award 
Opportunity 

Maximum 
Award 

Opportunity 
Senior Vice President, North, Central, and South 

America $190,000 $380,000 $760,000 

Senior Vice President, Project Execution and Delivery $190,000 $380,000 $760,000 

Senior Vice President, Communications, Marketing, 
and Administration $142,992 $285,984 $571,969 

Vice President, Chief Accounting Officer $80,500 $161,000 $322,000 

Total Award Values $6,704,492 $13,408,984 $26,817,969 
 
14. The Debtors respectfully submit that such award opportunities are a reasonable, 

market-based approach and are justified under the circumstances of these chapter 11 cases.  As set 

forth in the Declarations, the compensation opportunities will result in KEIP Participants receiving 

below the median market compensation, on average, assuming target payouts under the plan.  As 

further set forth in the Declarations, the KEIP’s total cost at target is also reasonable on an absolute 

total dollar basis and as a percentage of prepetition revenue when compared to the aggregate cost 

of key employee incentive plans approved in chapter 11 cases involving companies in various 

industries that filed petition in the last five years with revenues that exceeded $3 billion.  Moreover, 

the KEIP’s 2020 target total direct compensation for all participants in aggregate would be 

2% below the 25th percentile of fourteen construction and engineering, and industrial 

manufacturing companies with revenues between $5 billion and $20 billion that Willis Towers 

Watson used as the Debtors’ executive compensation peer group.  

II. The Performance Targets. 

15. Under the KEIP, awards are payable only upon the Debtors’ achievement of certain 

operational performance targets during 2020, all as set forth in more detail in the Declarations.  

Achievement of the performance targets will require substantial effort from the KEIP Participants.  

The performance targets established by the Compensation Committee were developed carefully to 
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ensure they are an appropriate “reach” to drive performance, on the one hand, but will not present 

unrealistic or unattainable goals, on the other hand—which would of course thwart the 

incentivizing nature of the plan.  Development of the performance targets was in consultation with 

the Debtors’ restructuring advisors and coupled with an independent review of the total 

compensation award levels by Willis Towers Watson.  Additionally, the Debtors have worked 

closely with their secured lenders in formulating the KEIP, and, as a result, the secured lenders 

fully support the KEIP. 

III. The Need for a KEIP. 

16. The Debtors’ success is directly linked to the strengths of its relationships as well 

as its reputation in the marketplace.  Specifically, in the Debtors’ industry, there is a high premium 

on trust, not only between the company and its ultimate customers, but also with its employees, 

vendors, suppliers, and other parties who work alongside the Debtors at the respective project sites.  

Most importantly, the Debtors’ success has depended and will continue to depend on the skill, 

dedication, and loyalty of their employees.  For nearly a century, the employees’ skills have 

contributed to achieving incredible feats of engineering design and construction.  Without the 

employees’ dedication and loyalty, the Debtors will not be able to continue to win and complete 

challenging projects that are the core of the Debtors’ business.  The Debtors’ employees have 

delivered and continue to deliver successful results for the Debtors’ customers and stakeholders. 

17. As the Debtors face severe business pressures due to the highly competitive onshore 

and offshore oilfield engineering and construction industry in light of the chapter 11 filing, it is 

critical that the Debtors implement the KEIP immediately to ensure that the key employees remain 

with the Debtors during the challenges of these chapter 11 cases.   

18. In recent months, the KEIP Participants have seen a substantial increase in their 

workloads without any concomitant increase in their compensation.  For instance, these 
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chapter 11 cases have required the KEIP Participants to take on a much more proactive approach 

in engaging with their customers, vendors, and employees to not only ensure that such parties both 

understand and believe the “business as usual” message of this balance sheet restructuring but also 

continue to secure major construction projects and deliver successful results for the Debtors’ 

customers and stakeholders.   

19. To date, the KEIP Participants have met these challenges and have directly engaged 

with vendors, customers, and employees to maintain stability and seamless performance across the 

Debtors’ businesses.  While the Debtors believe they can continue to meet these challenges, 

providing incentive opportunities, such as those contemplated by the KEIP, will enable the Debtors 

to not only achieve, but possibly exceed, their near-term operational goals.  At a minimum, the 

performance targets require the KEIP Participants to continue to “manage through” the Debtors’ 

chapter 11 cases and the Debtors’ Technology Business Sale process.   

20. Properly incentivizing, compensating, and rewarding the Debtors’ key employees 

at this critical juncture is in the best interests of the Debtors, the Debtors’ estates, and all parties in 

interest.  As outlined in the Declarations, achieving even a minimum award opportunity will mean 

that KEIP Participants have performed well against these challenges for the benefit of all 

stakeholders in these chapter 11 estates.  

Key Employee Retention Plan 

I. Overview of KERP. 

21. Certain of the Debtors’ key employees (each a “KERP Participant,” and 

collectively the “KERP Participants”) may be motivated to leave the Debtors’ employment during 

the pendency of these chapter 11 cases due to, among other things, the continued challenges 

involving the Debtors’ ongoing restructuring efforts.  The KERP Participants perform a variety of 

important business functions for the Debtors that are vital to the Debtors’ ability to preserve and 
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enhance stakeholder value.  Many of the KERP Participants have developed valuable institutional 

knowledge regarding the Debtors’ business operations that would be difficult and expensive to 

replace on an expedited basis, and could very well harm the Debtors’ operations, derail the 

Debtors’ Technology Business Sale process, and delay the Debtors’ ability to emerge from 

chapter 11.  Moreover, the KERP Participants have provided important support to the Debtors’ 

advisors in meeting the additional demands imposed by chapter 11 and the Debtors’ ongoing 

Technology Business Sale efforts.   

22. Given these demands placed upon the potential KERP Participants during the 

chapter 11 cases, the Debtors believe that it is appropriate to make retention payments.  Unless the 

Debtors continue to provide compensation designed to motivate key employees to remain with the 

Debtors throughout the restructuring process, employee attrition could result in costly disruptions 

to the Debtors’ operations.  The Debtors respectfully submit that the KERP will increase the 

likelihood that the KERP Participants are properly motivated and will remain with the Debtors 

during the restructuring process, thereby preserving value for the Debtors, their estates, creditors, 

and other parties in interest.   

23. Although certain of the potential KERP Participants have titles incorporating the 

word “director,” “vice president,” or “chief,” no KERP Participant is an “insider” of the Debtors.  

Specifically, the KERP Participants do not include any employee who:  (a) is appointed or hired 

directly by the Debtors’ board of directors; (b) exercises managerial control over, or has 

responsibility for, the Debtors’ operations as a whole; or (c) directs the Debtors’ overall corporate 

policy or governance. 

24. Due to the importance of the KERP Participants to the success of the Debtors’ 

businesses, the Debtors, together with their advisors, worked to develop a Key Employee 
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Retention Plan designed to offer competitive, fair compensation that would motivate the KERP 

Participants to remain with the Debtors through the duration of the Debtors’ restructuring.   

25. The key terms of the KERP are summarized as follows: 

• Eligible Participants.  The KERP awards will be provided to approximately 
1,112 non-insiders who were eligible under the prepetition incentive plans. 

• KERP Awards.  KERP awards represent fixed cash amounts payable in four 
installments based on continued employment of the participant through the 
applicable payment dates.  Approximately $19.8 million of the available KERP 
awards will be allocated quarterly.  The KERP will continue for all four quarters 
of 2020 regardless of the Debtors’ emergence date.4 

• Maximum Amount of KERP.  The total amount of the KERP will not exceed 
$79.4 million. 

• Payment Dates.  Each KERP Participant will be paid at the most practical 
payroll processing date, but in no event later than 45 days following the quarter 
end.  

• Termination of Employment.  If a participant’s employment is terminated by 
the Debtors without “cause” or due to death or disability, any then unpaid 
portion of the KERP payment for the quarterly period in which such termination 
occurs will be accelerated and paid.  If a KERP Participant’s employment is 
terminated voluntarily or by the Debtors for cause, any remaining unpaid 
portion of the KERP payment will be forfeited. 

II. Reasonableness of the KERP. 

26. As set forth in the Declarations, the Debtors and their advisors reviewed the KERP 

to determine whether the design, structure, and cost of the KERP is reasonable and consistent with 

market practice.  The Debtors, with the assistance of Willis Towers Watson, designed the KERP 

keeping in mind their goals of maximizing the value of their estates for the benefit of all interested 

parties and ensuring that their operations are conducted in an effective and stable manner through 

emergence from chapter 11. 

                                                 
4  To the extent a KERP Participant receives long-term incentive compensation under the post-emergence 

management incentive plan, the portion of such participants’ KERP award relating to long-term incentive 
compensation will be reduced in a corresponding fashion.    
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27. The Debtors worked closely with their advisors to ensure that the KERP is 

reasonable when compared with postpetition retention plans implemented in other chapter 11 

cases.  In particular, and as set forth in more detail in the Declarations, personnel from Willis 

Towers Watson analyzed comparable non-insider plans approved in recent chapter 11 cases.  

Based on this review of comparable plans, the Debtors believe that the total cost of the KERP is 

reasonable relative to market comparables.  The positioning of the KERP awards relative to the 

general industry data generally range from the bottom 25% of the market to the 75th percentile, 

with the majority of awards falling at or below the market 50th percentile. 

28. The Debtors submit that the award opportunities in the KERP reflect a reasonable, 

market-based approach and are justified under the circumstances of these chapter 11 cases.  The 

KERP represents a continuation of the prepetition broad-based employee incentive opportunities, 

which is a common arrangement in peer chapter 11 cases.  The KERP award opportunities, both 

as a percentage of average base salary or in absolute dollar terms, are within market practice.  

The KERP includes an installment payout feature based on multiple retention periods that 

correspond with a consistent schedule, which is a common feature in peer chapter 11 cases.  

Further, the KERP’s maximum cost of $79,400,000, as a percentage of prepetition revenue, is 

positioned at the 71st percentile of the plans of the chapter 11 peers.  However, the Debtors are 

larger than the majority of the chapter 11 peers as the Debtors’ prepetition revenue is at the 86th 

percentile of the chapter 11 peers.  Additionally, the Debtors’ secured lenders’ support of the 

KERP cost is further evidence of its reasonableness.  

Case 20-30336   Document 367   Filed in TXSB on 02/10/20   Page 13 of 61



  14  

Basis for Relief 

I. The Compensation Plans are Ordinary Course Transactions Under Section 363(c) of 
The Bankruptcy Code. 

29. Under section 363(c)(1) of the Bankruptcy Code, a debtor in possession may “enter 

into transactions . . . in the ordinary course of business, without notice or a hearing, and may use 

property of the estate in the ordinary course of business without notice or a hearing.”  11 U.S.C. 

§ 363(c)(1).  The Bankruptcy Code does not define “ordinary course of business.”  In re Cowin, 

2014 WL 1168714, at *40 (Bankr. S.D. Tex. Mar. 21, 2014).  Courts apply a two-part test to 

determine whether a transaction is in the ordinary course of a debtor’s business.   See In re Johns-

Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986).  Courts in the Fifth Circuit and 

elsewhere have analyzed the transaction to determine whether the transaction is common to the 

debtor’s industry and whether the proposed transaction is consistent with the debtor’s prepetition 

practices.  See id. at 618; Cowin, 2014 WL 1168714, at *40 n.55 (noting that the “horizontal 

dimension test” is also known as the “comparable businesses” test and the “vertical dimension 

test” is also known as the “creditor expectation test”); In re Patriot Place, Ltd., 486 B.R. 773, 793 

(Bankr. W.D. Tex. 2013) (applying the “horizontal” and “vertical” tests); In re Dana Corp., 358 

B.R. 567. 576-77 (Bankr. S.D.N.Y. 2006). 

30. Under the horizontal dimension test, the court analyzes whether the transaction is 

one that other business in the same industry “would engage in as ordinary business.”  Cowin, 2014 

WL 1168714, at *40 (quoting Burlington N. R.R. Co. v. Dant & Russell, Inc. (In re Dant & Russell, 

Inc.), 853 F.2d 700, 704 (9th Cir. 1988)).  Under the vertical dimension test, the court analyzes 

whether a hypothetical creditor would view the transaction as an ordinary or unusual business 

practice.  Cowin, 2014 WL 1168714, at *41.  If the transaction was ordinary, such hypothetical 

creditor would not expect notice and a hearing with the opportunity to object.  Id.  
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31. First, the Compensation Plans meet the horizontal dimension test because they are 

consistent within the Debtors’ industry.  See In re Blitz U.S.A. Inc., 475 B.R. 209, 215 (Bankr. D. 

Del. 2012) (approving incentive bonus plans under section 363(c)(1) of the Bankruptcy Code 

where the debtor sought to continue prepetition plans and incentive-based bonus plans that were 

common in the industry).  The Debtors’ Compensation Committee, in consultation with Willis 

Towers Watson, examined the compensation practices of fourteen construction and engineering, 

and industrial manufacturing companies to determine the reference point for the competitiveness 

of compensation for the KEIP Participants.  Furthermore, to measure the reasonableness of the 

total cost of the KEIP, Willis Towers Watson analyzed incentive plans approved in chapter 11 

cases involving companies in various industries that filed for chapter 11 relief in the last five years 

with revenues that exceeded $3 billion.  The Debtors’ KEIP performance metrics are similar to 

those used by the Debtors’ peer companies, and the total direct compensation available under the 

KEIP is consistent with the direct compensation available at the peer companies.  The Debtors’ 

performance metrics under the KERP and the terms of the KERP are also similar to plans instituted 

by other companies in the two aforementioned peer groups.  Furthermore, the Compensation Plans 

are consistent with plans approved in chapter 11 cases that filed for chapter 11 relief within the 

last five years with over $3 billion of revenue. 

32. Second, the Compensation Plans meet the vertical dimension test because they are 

a continuation of the Debtors’ prepetition compensation practices.  See also Dana Corp., 358 B.R. 

at 580 (finding that a debtor’s postpetition incentive program was a “refinement” of historical 

practices and therefore within the ordinary course of the debtor’s business).  The Debtors have 

historically offered incentive-based cash awards to their leadership team based on the achievement 

of certain performance targets and the targets for the KEIP represent a continuation of the 
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prepetition broad-based employee incentive opportunities, with target awards generally equal to 

the combination of an employee’s prepetition target annual and long-term incentive opportunities.  

The Debtors have offered their non-insider and rank-and-file employees cash bonus plans to 

supplement the employees’ salary compensation.  Moreover, the Debtors’ KERP represents a 

continuation of the prepetition broad-based employee incentive opportunities, with retention 

awards equal to the combination of an employee’s prepetition target annual and long-term 

incentive opportunities.  Further, the Debtors intentionally included non-insiders among the KEIP 

Participants to ensure continuity of their compensation practices as such non-insiders were 

historically required to meet such performance metrics under the Debtors’ prepetition plans.  

33. The Compensation Plans are consistent with both the Debtors’ prepetition practice 

and industry practice for companies in and out of chapter 11.  Thus, the Debtors request that the 

Court approve the Compensation Plans as ordinary course transactions pursuant to section 363(c) 

of the Bankruptcy Code. 

II. Implementing the Compensation Plans is a Proper Exercise of The Debtors’ Sound 
Business Judgment Under Section 363(b) of the Bankruptcy Code. 

34. Section 363(b)(1) of the Bankruptcy Code provides that a debtor “after notice and 

a hearing, may use, sell or lease, other than in the ordinary course of business, property of the 

estate.”  11 U.S.C. § 363(b)(1).  A debtor must show that the decision to use the property outside 

of the ordinary course of business was based on the debtor’s business judgment.  See In re 

Institutional Creditors of Cont’l Air Lines, Inc. v. Cont’l Air Lines, Inc. (In re Cont’l Air Lines), 

780 F.2d 1223, 1226 (5th Cir. 1986) (“For a debtor in possession or trustee to satisfy its fiduciary 

duty to the debtor, creditors and equity holders, there must be some articulated business 

justification for using, selling, or leasing the property outside the ordinary course of business”); In 

re Viking Offshore (USA), Inc., 2008 WL 1930056, at *2 (Bankr. S.D. Tex. Apr. 30 2008) 
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(applying the business judgment rule to determine whether the debtors’ proposed bonuses were 

justified outside the ordinary course of business); see also In re Mesa Air Grp., Inc., 2010 WL 

3810899, at *3 (Bankr. S.D.N.Y. Sept. 24, 2010) (employee bonus programs can be approved as 

“valid exercise of their business judgment” under section 363(b)).   

35. Courts give great deference to a debtor’s business judgment.  See Official Comm. 

of Subordinated Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 

656 (S.D.N.Y. 1992) (“Courts are loath to interfere with corporate decisions absent a showing of 

bad faith, self-interest, or gross negligence.”) (quoting Smith v. Van Gorkom, 488 A.2d 858, 872 

(Del. 1985)).  “Where the debtor articulates a reasonable basis for its business decisions (as distinct 

from a decision made arbitrarily or capriciously), courts will generally not entertain objections to 

the debtor’s conduct.”  Johns-Manville, 60 B.R. at 616; see also In re Tower Air, Inc., 416 F.3d 

229, 238 (3d Cir. 2005) (“Overcoming the presumptions of the business judgment rule on the 

merits is a near-Herculean task.”).   

36. The implementation of the Compensation Plans are a proper exercise of the 

Debtors’ business judgment and in the best interests of the Debtors’ estates and all stakeholders in 

these chapter 11 cases.  The KEIP results from an independent analysis undertaken by the Debtors, 

with the assistance of both an independent compensation consultant and the Debtors’ restructuring 

advisors.  The KEIP was further subject to review and approval by the Compensation Committee, 

none of whose members are current KEIP Participants, prospective KEIP Participants or 

employees of the Debtors.  The KEIP properly incentivizes the KEIP Participants who possess the 

skills, knowledge, and experience critical to the Debtors’ ability to operate in the ordinary course 

during the chapter 11 cases, generate value for the Debtors’ creditors through the Technology 

Business Sale, and achieve confirmation of the Debtors’ prepacked chapter 11 plan.  The KEIP 
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Participants hold positions that are integral to the Debtors’ restructuring process and will face 

additional stress and demands during the chapter 11 process. 

37. As discussed above, the KEIP sets a threshold award opportunity, a target award 

opportunity, and a maximum award opportunity that varies for each of the KEIP Participants.  

Thus, the Debtors’ proposed metrics will drive performance at all levels where all parties will 

benefit if achieved.  Absent the KEIP, the KEIP Participants may be undercompensated and under-

incentivized at a critical juncture in the Debtors’ business lifecycle.  

38. Furthermore, the KERP Participants—along with their skills, knowledge, and hard 

work—are critical to ensuring that the Debtors continue to maximize stakeholder value.  The 

KERP Participants are familiar with the Debtors’ businesses and have the experience and 

knowledge necessary to ensure the Debtors’ continued operations during the chapter 11 cases and 

successful consummation of the Technology Business Sale.  Indeed, the KERP Participants have 

already played a vital role in the soft landing into chapter 11 with a consensual prepackaged 

restructuring with a stalking horse in place for the Technology Business Sale.   

39. The Debtors cannot easily replace these participants without adversely affecting the 

Debtors’ operations, restructuring process, or the Technology Business Sale efforts.  Hiring and 

training replacements would be difficult and costly, thereby impacting the Debtors’ projects, 

interfering with the Debtors’ restructuring and sale processes to the detriment of the estate and the 

recovery value of the stakeholders.  For these reasons, the Debtors’ decision to implement the 

Compensation Plans is a valid exercise of the Debtors’ business judgment and should be approved. 

III. The Compensation Plans are Justified by The Facts and Circumstances of These 
Chapter 11 Cases. 

40. Section 503(c)(3) of the Bankruptcy Code prohibits certain transfers made to 

managers, consultants, and others that are not justified by the facts and circumstances of a 
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bankruptcy case.  See 11 U.S.C. § 503(c)(3).  Certain courts have held that section 503(c)(3)’s 

“facts and circumstances” justification test “creates a standard no different that the business 

judgment standard under section 363(b) of the Bankruptcy Code.”  In re Velo Holdings, Inc., 472 

B.R. 201, 209 (Bankr. S.D.N.Y. 2012); In re Alpha Nat. Res., Inc., 546 B.R. 348, 356 (Bankr. E.D. 

Va. 2016) (“a majority of courts…agree that the ‘facts and circumstances’ test of 503(c)(3) is 

identical to the business judgment standard under 363(b)(1)”); In re Patriot Coal Corp., 492 B.R. 

518, 530–31 (Bankr. E.D. Mo. 2013) (using the business judgment test to analyze an incentive 

plan under section 503(c)(3)); Dana Corp., 358 B.R. at 576–77 (describing six factors that courts 

may consider when determining whether the structure of a compensation proposal meets the 

“sound business judgment test” in accordance with section 503(c)(3) of the Bankruptcy Code).  

Other courts have determined that section 503(c)(3) of the Bankruptcy Code requires the court “to 

make its own determination that the transaction will serve the interests of creditors and the debtor’s 

estate.”  In re Pilgrim’s Pride Corp., 401 B.R. 229, 237 (Bankr. N.D. Tex. 2009).  A court should 

make this determination based on whether the proposed compensation is justified on the facts of a 

particular case.  Id. 

41. Under either the business judgment standard or the standard proposed by Pilgrim’s 

Pride, courts have analyzed compensation plans using six factors identified in Dana Corp. to 

determine whether a compensation proposal is permitted by 503(c)(3).  See, e.g., In re FirstEnergy 

Sol. Corp., 591 B.R. at 698 (analyzing a proposed KERP using the Dana Corp. factors without 

deciding whether section 503(c)(3) modifies the business judgment standard); GT Advanced Tech. 

Inc. v. Harrington, 2015 WL 4459502, at *8 (D. N.H. July 21, 2015) (determining that a 

heightened standard of review was appropriate and instructing the bankruptcy court to apply the 

Dana factors on remand); Patriot Coal, 492 B.R. at 531 (applying the business judgment standard 
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and analyzing an insider incentive plan and a non-insider retention plan using the Dana Corp. 

factors).  The six factors are: 

• Is there a reasonable relationship between the plan proposed and the results to be 
obtained, i.e., will the key employee stay for as long as it takes for the debtor to 
reorganize or market its assets? 

• Is the cost of the plan reasonable in the context of the debtor’s assets, liabilities, 
and earning potential? 

• Is the scope of the plan fair and reasonable, does it apply to all employees, or does 
it discriminate unfairly? 

• Is the plan or proposal consistent with industry standards? 

• What were the due diligence efforts of the debtor in investigating the need for a 
plan, analyzing which key employees need to be incentivized, what is available, 
and what is generally applicable in a particular industry? 

• Did the debtor receive independent counsel in performing due diligence and in 
creating and authorizing the incentive compensation? 

Dana Corp., 358 B.R. at 576–77; see also In re Residential Capital, LLC, 491 B.R. 73, 85−86 

(Bankr. S.D.N.Y. 2013) (applying the Dana Corp. factors to the debtors’ retention plan for 

non-insiders and approving the plan as an exercise of sound business judgment). 

42. No single factor is dispositive, and a court has discretion to weigh each of these 

factors based on the specific facts and circumstances before it.  See, e.g., FirstEnergy Sol. Corp., 

591 B.R. at 697 (stating the Dana Corp. factors are “neither exhaustive nor of inherently equal 

weight”).  Even the total absence of a factor may be permissible, so long as the interests of the 

Debtors are sufficiently protected.  See In re Borders Grp. Inc., 453 B.R. 459, 477 (Bankr. 

S.D.N.Y. 2011) (finding that the lack of independent counsel was “not fatal” where the presence 

of other factors ensured “that the [d]ebtors’ interests were sufficiently protected”); In re Glob. 

Aviation Holdings Inc., 478 B.R. 142, 154 (Bankr. E.D.N.Y. 2012) (noting that “the relatively 

modest size of the proposed bonus payouts made the retention of independent legal counsel 
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economically inefficient”).  The Debtors respectfully submit that the Compensation Plans satisfy 

the standards set forth above, each as discussed more fully below. 

A. The KEIP is Justified by The Facts and Circumstances of These Chapter 11 
Cases. 

43. The KEIP is a sound exercise of the Debtors’ business judgment and is justified by 

the facts and circumstances of these chapter 11 cases. 

i. The KEIP is Calculated to Achieve the Desired Performance.  The KEIP 
is tied to the Debtors’ ability to meet and exceed threshold adjusted 
EBITDA, available cash balance, Technology Business Sale proceeds, 
safety, gross profit achievement target, letter of credit relief achievement 
target, and risk mitigation achievement target performance metrics, each of 
which are directly tied to the stability and future success of the Debtors’ 
business.  Accordingly, the KEIP ensures the Debtors achieve near-term 
operating performance and restructuring goals while successfully 
consummating the Technology Business Sale. 

ii. The Cost of the KEIP is Reasonable.  The estimated aggregate payout at 
target performance levels under the KEIP is $13,408,984 for all participants 
and $10,907,000 for Insiders (which is a subset of all participants), to be 
earned only if the KEIP Participants achieve the challenging goals of 
meeting or exceeding target performance metrics.  Compared to court-
approved incentive plans of the Debtors’ chapter 11 peers, the Debtors’ 
annualized cost of the KEIP, assuming the performance goals are achieved 
at target, is at the 62nd percentile of the restructuring compensations in terms 
of absolute dollar and at the 45th percentile when evaluated as a percentage 
of prepetition revenue.  Further, the KEIP Participants’ 2020 target total 
direct compensation for all participants in the aggregate would be 2% below 
the 25th percentile of the compensation peer group.5  Given the difficult-to-
achieve performance metrics set by the KEIP and significant benefits to the 
estate if those metrics are achieved, the Debtors submit that the cost of the 
KEIP is reasonable and within market norms.   

iii. The Scope of the KEIP is Reasonable.  The scope of the KEIP is fair, 
reasonable, and does not discriminate unfairly among the KEIP 
Participants.  The KEIP participants are a carefully selected, narrow group 
of individuals who drive company performance and are critical to ensuring 
a successful outcome in these cases.  The KEIP is reasonably limited to 

                                                 
5  Market rates of compensation with respect to the KEIP are the fourteen large restructuring cases where prepetition 

revenues were between $5 billion and $20 billion that Willis Watson Towers determined was a representative 
peer group for the Debtors’ business.  Willis Towers Watson also used general industry compensation data 
reflective of 330 companies with revenues between $3 billion and $20 billion. 
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senior management whose efforts are critical to the Debtors’ restructuring 
and maximizing the value of the Debtors’ estates. 

iv. The KEIP is Consistent with Industry Practices.  To evaluate an 
appropriate compensation structure for the KEIP Participants, Willis 
Towers Watson gathered external market compensation data from several 
data sources, encompassing a representative database of compensation 
information for comparable industries and the labor market for executives.  
Absent the KEIP, Willis Towers Watson determined that KEIP Participants 
would be compensated well below industry standards for their positions.    
The KEIP Participants’ base salaries plus the potential KEIP payouts raise 
the KEIP Participants’ total compensation to be within the appropriate range 
of total compensation for the Debtors’ industry, particularly considering the 
additional duties and challenges faced by the KEIP Participants and the 
difficult goals necessary to achieve the KEIP awards.   

v. The Debtors Performed Due Diligence in Developing the KEIP.  The 
Debtors actively sought the advice of Willis Towers Watson in assessing 
and developing the KEIP.  The Debtors have evaluated the KEIP and its 
metrics based on the input of the Debtors’ management and its advisors.    
As a result of these efforts, the Debtors concluded that it was critical to 
implement the KEIP to ensure the competitiveness of the Debtors’ 
compensation practices.  Moreover, based on a review of the market and 
peer group data developed by Willis Towers Watson, the KEIP is 
reasonable and consistent with market practice and industry standards.  The 
Debtors have set KEIP metrics that will be challenging for the Debtors 
senior management team.  The performance targets set by the KEIP are 
similarly consistent with incentive plans approved in other similar cases and 
appropriately tailored to incentivize high levels of financial and operational 
performance by the Debtors’ management team, thus positioning the 
Debtors for long-term success.  

vi. The Debtors Received Independent Counsel in Developing the KEIP.  
The Debtors have utilized specialized professionals from the executive 
compensation group at Willis Towers Watson to evaluate a potential 
incentive plan, and engaged their legal advisors regarding the development 
and implementation of the KEIP.  The active involvement of the Debtors’ 
advisors and the selection of objective targets in developing the KEIP serves 
to ensure it appropriately and fairly incentivizes the KEIP Participants.   

B. The KERP is Justified by The Facts and Circumstances of These Chapter 11 
Cases. 

44. The Debtors’ KERP is also a sound exercise of the Debtors’ business judgment and 

is justified by the facts and circumstances of these chapter 11 cases. 
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i. The KERP is Calculated to Achieve the Desired Performance.  The 
KERP was carefully designed by the Debtors and their advisors to ensure 
that key, non-insider employees are fairly compensated and remain with the 
Debtors through the conclusion of the chapter 11 case and Technology 
Business Sale process.  Payments under the KERP compensate the 
participants for increased duties undertaken during the chapter 11 cases and 
Technology Business Sale process.  If a participant does not remain with 
the Debtors through a set period under the KERP, they will not receive 
payment for that period absent certain circumstances whereby it is not that 
KERP Participants fault that they are no longer employed by the Debtors.  
Accordingly, the KERP and the desired retention outcome are strongly 
correlated. 

ii. The Cost of the KERP Is Reasonable.  The estimated total cost of the 
KERP is $19,827,336 per quarter and the total cost of the KERP will not 
exceed $79,400,000.  The positioning of the KERP awards, expressed as a 
percentage of salary, relative to the general industry data generally range 
from the bottom 25% of the market to the 75th  percentile, with the majority 
of awards falling at or below the market 50th percentile.  Moreover, the 
aggregate cost of the KERP as a percentage of prepetition revenue is 
positioned at the 71st percentile of the plans of the chapter 11 peers.  
However, the Debtors are larger than the majority of the chapter 11 peers as 
the Debtor’s prepetition revenue is at the 86th percentile of the chapter 11 
peers.  The aggregate annualized cost of the proposed KERP is also within 
the observed market.  The KERP also falls within market compensation 
levels on an individual participant level.  The Debtors believe that the total 
costs are reasonable in light of their KERP Participant pool, which includes 
many highly skilled, highly trained employees that are necessary to the 
Debtors’ restructuring and sale efforts.   

iii. The Scope of the KERP is Fair and Reasonable.  The 1,112 KERP 
Participants represent a small portion of the Debtors’ total employee base.  
The Debtors undertook a careful selection process and received input from 
their advisors in determining which employees should be eligible.  The 
scope of the KERP is fair and reasonable where, as here, the participants’ 
retention is necessary to the Debtors’ restructuring process. 

iv. The KERP is Consistent with Industry Standards.  The Debtors and their 
advisors undertook a benchmarking analysis examining non-insider 
compensation plans authorized and approved in the chapter 11 cases of 12 
companies that filed petitions from April 2014 through May 2019 and had 
approximate prepetition annual revenues greater than $1.5 billion.  Willis 
Towers Watson then compared the structure and terms of the KERP with 
this peer group, which confirmed the structure and terms of the KERP are 
consistent with other non-insider bankruptcy retention plans.   

Case 20-30336   Document 367   Filed in TXSB on 02/10/20   Page 23 of 61



  24  

v. The Debtors Performed Due Diligence in Developing the KERP.  The 
Debtors actively sought the advice of Willis Towers Watson and their other 
advisors in designing an appropriate retention plan for their non-insider 
employees.  As discussed above, Willis Towers Watson conducted an 
analysis to confirm that the KERP was consistent with the terms of retention 
plans approved in other chapter 11 cases.  Similarly, the Debtors engaged 
their advisors in the selection process to ensure that no KERP Participant 
was an “insider” and that each KERP Participant was essential to the 
Debtors’ ongoing business, restructuring and Technology Business Sale 
processes.  

vi. The Debtors Received Independent Counsel in Developing the KERP.  
Willis Towers Watson and the Debtors’ legal advisors counseled the 
Debtors’ management team regarding the development and implementation 
of the KERP.   

45. Because implementing the Compensation Plans will motivate the Debtors’ 

employees to the ultimate benefit of all parties in interest, both the KEIP and the KERP reflect a 

sound exercise of the Debtors’ business judgment and are justified by the facts and circumstances 

of these chapter 11 cases, and therefore satisfy the requirements of section 503(c)(3) of the 

Bankruptcy Code. 

IV. Section 503(c)(1) of The Bankruptcy Code Is Inapplicable to The Compensation 
Plans. 

46. Section 503(c)(1) of the Bankruptcy Code generally prohibits payments to 

“insiders” made for the sole or primary purpose of inducing the “insider” to remain with a debtor’s 

business—i.e., those insider plans that are essentially “pay to stay” plans.  See, e.g., Borders Grp., 

453 B.R. at 471.  The Compensation Plans are not barred under section 503(c)(1). 

A. The KEIP Complies with Section 503(c)(1) of The Bankruptcy Code. 

47. Section 503(c)(1) of the Bankruptcy Code does not apply to performance-based 

incentive plans.  See, e.g., Velo Holdings, 472 B.R. at 209 (finding that an incentive-based plan 

alleviated the need for a section 503(c)(1) analysis); Borders Grp., 453 B.R. at 471 (finding that 

“the Debtors [had] met their burden of establishing that the [compensation program was] 
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incentivizing, thereby alleviating the need for a section 503(c)(1) analysis”).  In determining 

whether an employee bonus plan is primarily incentivizing, courts consider whether the plan is 

“designed to motivate insiders to rise to a challenge or merely report to work.”  

In re Hawker Beechcraft, Inc., 479 B.R. 308, 313 (Bankr. S.D.N.Y. 2012).  This analysis 

further recognizes  that  all compensation, to some degree, has a retentive element.  

Glob. Home Prod., 369 B.R at 786 (“The fact . . . that all compensation has a retention element 

does not reduce the Court’s conviction that [the] Debtors’ primary goal [is] to create value by 

motivating performance.”); Dana Corp., 358 B.R. at 584 (“However, as noted, this Court also 

opined that incentivizing plans with some components that arguably have a retentive effect do not 

necessarily violate section 503(c).”).  Rather, the focus remains on whether the plan is, on the 

whole, incentivizing in nature by demanding a “stretch” or a “reach” before an award opportunity 

is achieved.  Dana Corp., 358 B.R. at 581. 

48. The Debtors recognize that six of thirteen KEIP Participants are likely comprised 

of Insiders as defined under the Bankruptcy Code, however, because the KEIP is incentive-based, 

section 503(c)(1) of the Bankruptcy Code does not apply.  The KEIP does not contain 

retention-based components and the participants are not paid merely for maintaining their 

employment for a certain time period.  The KEIP provides award opportunities only if the 

KEIP Participants satisfy threshold levels of performance tagged to metrics that are subject to 

considerable challenges in these chapter 11 cases. 

49. While the KEIP Participants are integral to the Debtors’ restructuring process, they 

will not be eligible to obtain any award simply as a result of “showing up.”  Cf. Hawker Beechcraft, 

479 B.R. at 315 (denying KEIP approval where lower threshold was attainable so long as debtor 
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did not encounter “any ‘whoopsies.’”).  Instead, the KEIP Participants must perform in order to 

even earn a minimum award opportunity. 

B. Section 503(c)(1) of The Bankruptcy Code is Inapplicable to The KERP. 

50. Section 101(31) of the Bankruptcy Code provides that where a debtor is a 

corporation, insiders include any “(i) director of the debtor; (ii) officer of the debtor; (iii) person 

in control of the debtor . . . or (iv) relative of a . . . director, officer or person in control of the 

debtor.”  See 11 U.S.C. § 101(31)(B).  Courts have also concluded that an employee may be an 

“insider” if such employee has “at least a controlling interest in the debtor or . . . exercise[s] 

sufficient authority over the debtor so as to unqualifiably dictate corporate policy and the 

disposition of corporate assets.”  Velo Holdings, 472 B.R. at 208 (citations omitted).  It is well-

established that an employee’s job title, alone, does not make such employee an “insider” as 

defined by the Bankruptcy Code.  See In re Borders Grp. Inc., 453 B.R. 459, 469 (Bankr. S.D.N.Y. 

2011) (noting that “[c]ompanies often give employees the title ‘director’ or ‘director- level,’ but 

do not give them decision-making authority akin to an executive” and concluding that certain 

“director level” employees in that case were not insiders). 

51. Although certain KERP Participants hold titles including the term “director,” “vice 

president,” or “chief,” as set forth in the Declarations, none of the KERP Participants are 

“insiders,” as such term is defined by section 101(31) of the Bankruptcy Code.  None of the KERP 

Participants have discretionary control over substantial budgetary amounts or significant control 

with respect to the Debtors’ corporate policies or governance.  Therefore, the Debtors respectfully 

submit that none of the KERP Participants constitute “insiders” of the Debtors, and the restrictions 

of section 503(c)(1) of the Bankruptcy Code are inapplicable to the KERP. 

52. As section 503(c)(1) of the Bankruptcy Code is inapplicable here, the Debtors 

request that the Court approve the Compensation Plans.  
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Request for Emergency Relief and Waiver of Bankruptcy Rules 6004(a) and 6004(h) 

53. As demonstrated above, approval of the Compensation Plans on an emergency 

basis is necessary so that the intended incentive and retentive effects of the KEIP and KERP can 

be realized immediately and the outcome of the Debtors’ Technology Business Sale—which is 

well underway—can be optimized. 

54. Further, to implement the foregoing successfully, the Debtors request that the Court 

enter an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) 

and that the Debtors have established cause to exclude such relief from the 14-day stay period 

under Bankruptcy Rule 6004(h). 

Notice 

55. Notice of the hearing on the relief requested in this Motion will be provided by the 

Debtors in accordance and compliance with Bankruptcy Rules 4001 and 9014, as well as the Local 

Rules, and is sufficient under the circumstances.  Without limiting the foregoing, due notice will 

be afforded, whether by facsimile, electronic mail, overnight courier or hand delivery, to parties 

in interest, including:  (a) the Office of the U.S. Trustee for the Southern District of Texas; 

(b) entities listed as holding the 50 largest unsecured claims against the Debtors (on a consolidated 

basis); (c) Credit Agricole Corporate and Investment Bank, 1301 Avenue of the Americas, New 

York, New York 10019, Attn: Ronald E. Spitzer, Kathleen Sweeney and Yuri Tsyganov, as DIP 

LC Agent and as DIP Collateral Agent (each as defined in the DIP Credit Agreement) under the 

DIP Credit Agreement, as Revolving Administrative Agent and as Collateral Agent 

(the “Revolving Administrative Agent”) under that certain Superpriority Senior Secured Credit 

Agreement, dated as of October 21, 2019, and as Revolving and LC Administrative Agent and as 

Collateral Agent (the “Revolving and LC Administrative Agent”) under that certain Credit 

Agreement, dated as of May 10, 2018; (d) Linklaters LLP, 1345 Avenue of the Americas, New 
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York, New York 10105, Attn: Margot Schonholtz, Esq. and Penelope Jensen, Esq., counsel to the 

DIP LC Agent, the DIP Collateral Agent, the Revolving Administrative Agent and the Revolving 

and LC Administrative Agent; (e) Bracewell LLP, 711 Louisiana Street, Suite 2300, Houston, 

Texas 77002, Attn: William A. (Trey) Wood III, Esq., co-counsel to the DIP LC Agent, the DIP 

Collateral Agent, the Revolving Administrative Agent and the Revolving and LC Administrative 

Agent; (f) the indenture trustee for each of the Debtors’ unsecured notes, and counsel thereto; 

(g) Paul, Weiss, Rifkind, Wharton & Garrison LLP, 1285 6th Ave, New York, NY 10019, Attn: 

Andrew N. Rosenberg and Alice Belisle Eaton, and Brown Rudnick LLP, 7 Times Square, New 

York, NY 10036, Attn: Robert J. Stark and Bennett S. Silverberg, co-counsel to the Ad Hoc Group 

of Senior Noteholders; (h) Davis, Polk & Wardell LLP 450 Lexington Ave, New York, NY 10017, 

Attn: Damian Schaible and Natasha Tsiouris, counsel to the Secured Term Lenders Ad Hoc Group; 

(i) the United States Attorney’s Office for the Southern District of Texas; (j) the Internal Revenue 

Service; (k) the United States Securities and Exchange Commission; (l) the Environmental 

Protection Agency and similar state environmental agencies for states in which the Debtors 

conduct business; (m) the state attorneys general for states in which the Debtors conduct business; 

and (n) any party that has requested notice pursuant to Bankruptcy Rule 2002.  The Debtors submit 

that, in light of the nature of the relief requested, no other or further notice need be given. 

 

[Remainder of page intentionally left blank.] 
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WHEREFORE, the Debtors respectfully request that the Court enter an Order, substantially 

in the form attached hereto, granting the relief requested in this Motion and granting such other 

and further relief as is appropriate under the circumstances. 

 
 

Houston, Texas   
February 10, 2020   
   
/s/ Matthew D. Cavenaugh   
JACKSON WALKER L.L.P.  KIRKLAND & ELLIS LLP 
Matthew D. Cavenaugh (TX Bar No. 24062656) Joshua A. Sussberg, P.C. (admitted pro hac vice) 
Jennifer F. Wertz (TX Bar No. 24072822) Christopher T. Greco, P.C. (admitted pro hac vice) 
Kristhy M. Peguero (TX Bar No. 24102776) 
Veronica A. Polnick (TX Bar No. 24079148) 

 Anthony R. Grossi (admitted pro hac vice) 
601 Lexington Avenue 

1401 McKinney Street, Suite 1900  New York, New York 10022 
Houston, Texas 77010  Telephone: (212) 446-4800 
Telephone: (713) 752-4200  Facsimile: (212) 446-4900 
Facsimile: (713) 752-4221 
Email:   mcavenaugh@jw.com 
  jwertz@jw.com 
  kpeguero@jw.com 
  vpolnick@jw.com 

 Email:  joshua.sussberg@kirkland.com 
  christopher.greco@kirkland.com 
  anthony.grossi@kirkland.com 

   
  -and- 
Proposed Co-Counsel to the Debtors   
and Debtors in Possession  James H.M. Sprayregen, P.C. 
  John R. Luze (admitted pro hac vice) 
  300 North LaSalle Street 
    Chicago, Illinois 60654 
  Telephone:   (312) 862-2000 
  Facsimile:    (312) 862-2200 
  Email: james.sprayregen@kirkland.com 

 john.luze@kirkland.com 
   
  Proposed Co-Counsel to the Debtors 
  and Debtors in Possession 
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Certificate of Service 

 I certify that on February 10, 2020, I caused a copy of the foregoing document to be 
served by the Electronic Case Filing System for the United States Bankruptcy Court for the 
Southern District of Texas. 

/s/ Matthew D. Cavenaugh 
Matthew D. Cavenaugh 
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IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

)
In re: ) Chapter 11 

)
MCDERMOTT INTERNATIONAL, INC., et al.,1 ) Case No. 20-30336 (DRJ) 

)
Debtors. ) (Jointly Administered) 

)

DECLARATION OF JOHN R. CASTELLANO  
IN SUPPORT OF THE DEBTORS’ EMERGENCY  

MOTION FOR ENTRY OF AN ORDER (I) AUTHORIZING AND  
APPROVING THE DEBTORS’ (A) KEY EMPLOYEE INCENTIVE PLAN AND  

(B) KEY EMPLOYEE RETENTION PLAN AND (II) GRANTING RELATED RELIEF

I, John R. Castellano, hereby declare under penalty of perjury under 28 U.S.C. § 1746: 

1. I am the Chief Transformation Officer of McDermott International, Inc.

(“McDermott”)2, one of the above captioned debtors and debtors in possession (the “Debtors”) in 

these chapter 11 cases.  I have served in that role since October 2019.  I am also a Managing 

Director at AP Services, LLC (“AlixPartners”) in its turnaround and restructuring services group, 

where I have worked for 21 years in various positions.  I am familiar with the Debtors’ proposed 

Key Employee Incentive Plan (the “KEIP”) and the proposed Key Employee Retention Plan 

(the “KERP,” and together with the KEIP, the “Compensation Plans”) as set forth in the Debtors’ 

Emergency Motion for Entry of an Order (I) Authorizing and Approving the Debtors’ (A) Key 

Employee Incentive Plan and (B) Key Employee Retention Plan and (II) Granting Related Relief 

1  Due to the large number of Debtors in these chapter 11 cases, for which joint administration has been granted, a 
complete list of the Debtors and the last four digits of their tax identification, registration, or like numbers is not 
provided herein.  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website 
of the Debtors’ claims and noticing agent at https://cases.primeclerk.com/McDermott.  The location of Debtor 
McDermott International, Inc.’s principal place of business and the Debtors’ service address in these chapter 11 
cases is 757 North Eldridge Parkway, Houston, Texas 77079. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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(the “Motion”), filed contemporaneously herewith.   

2. In my capacity as the Debtors’ Chief Transformation Officer, I advise the Debtors 

on a number of issues including preparation of weekly and monthly operating cash flow budgets, 

addressing concerns of customers, vendors, and other constituents regarding this chapter 11 process, 

and preparation of various operational analyses on behalf of the Debtors.  As a result, I am familiar 

with the Debtors’ day-to-day operations, business and financial affairs, and books and records.  

Moreover, as a Managing Director at AlixPartners, I have overseen the AlixPartners team which, 

since September 2019, has been one of the principal advisors to the Debtors.  As a result of my 

positions, except as otherwise indicated, all facts set forth in this Declaration are based on: my 

personal knowledge; information obtained from other members of the Debtors management team, 

employees, or advisors and/or employees of AlixPartners working directly with me or under my 

supervision, direction, or control; my review of relevant documents and information concerning the 

Debtors’ operations, financial affairs, and restructuring initiatives; or my opinions based upon my 

experience and knowledge. 

The Proposed Restructuring Transaction 

3. Following months of intense negotiations with the Debtors’ term loan lenders, 

revolving lenders, and bondholders, and after exploring numerous strategic business opportunities, 

the Debtors determined that the most value-maximizing approach was to proceed with a prepackaged 

chapter 11 plan that contemplates a fully consensual restructuring transaction and the sale of the 

Debtors’ technology business. 

4. To effectuate the restructuring transaction, the Debtors entered into a restructuring 

support agreement (the “RSA”), the debtor-in-possession financing facility (the “DIP Facility”), the 
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exit financing facility (the “Exit Facility”), and the stalking horse purchase agreement for the 

Debtors’ Technology Business Sale (the “Stalking Horse Purchase Agreement”). 

5. Therefore, in the months leading up to the Petition Date, the KEIP and KERP 

Participants were not only focused on their day-to-day responsibilities, but also spent significant 

time preparing the Debtors for these chapter 11 cases, including diligently negotiating the terms of 

the RSA, the DIP Facility, the Exit Facility, and the Stalking Horse Purchase Agreement—the 

transactions which collectively serve as the foundation for the Debtors’ successful restructuring.  

I believe that without the continued and enhanced efforts of the KEIP Participants and the KERP 

Participants, the Debtors will not be able to successfully operate in chapter 11, consummate the 

Technology Business Sale, or emerge from these chapter 11 cases. 

6. Implementing the KEIP, which is contingent upon certain financial performance 

targets and transaction-based incentives, will encourage and incentivize the Debtors’ management 

team to remain focused and dedicated to successfully operating the Debtors’ business and 

maximizing the value of the Debtors’ estates during the course of these chapter 11 cases, and 

unlocking significant value upon the consummation of the Technology Business Sale.  I also believe 

that the KERP will encourage key non-insider employees, who are mission critical to the day-to-day 

success of the Debtors’ operations, to remain with the Debtors at this critical juncture.  The 

Compensation Plans are intended to facilitate successful operations as well as a successful 

restructuring and Technology Business Sale that maximize value for the Debtors’ stakeholders. 

7. A term sheet setting forth a summary of the KEIP is annexed hereto as Schedule 1. 

The KEIP 

8. The Debtors have limited participation in the KEIP to thirteen officers of the 

Debtors’ management team.  Six of the thirteen officers are Insiders of the Debtors as I understand 
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that term to be defined under section 101(31) of the Bankruptcy Code.  The KEIP Participants are 

key to the overall strategy and direction of the Debtors’ business enterprise as a whole.  Each have 

played, and will continue to play, a central role in the Debtors’ chapter 11 cases including the sale 

of the technology business.  

9. Under the KEIP, the KEIP Participants will receive quarterly cash payouts ranging 

from 50% of target at threshold levels of performance to 200% of target for maximum performance.  

However, no payout is provided for performance levels below threshold.  The KEIP payouts will be 

based on seven performance metrics.  The performance metrics consist of adjusted EBITDA3 

weighted at 27.5%, available cash balance weighted at 27.5%, technology business sale proceeds 

weighted at 15%, safety weighted at 15%, gross profit achievement target weighted at 5%, letter of 

credit relief achievement target weighted at 5%, and risk mitigation achievement target weighted at 

5%. 

10. The KEIP would provide aggregate (for all participants) threshold, target, and 

maximum opportunities of approximately $6,704,492, $13,408,984, and $26,817,969, respectively.  

The estimated aggregate payout at target performance level under the KEIP is $10,907,000 for 

Insider KEIP Participants.  Adjusted EBITDA, available cash balance, and safety performance 

metrics will be measured for each of four independent performance periods during 2020 representing 

the first fiscal quarter of 2020, the second fiscal quarter of 2020, the third fiscal quarter of 2020, and 

the fourth fiscal quarter of 2020.  Achievement of performance for each period will be considered 

independently of performance for other periods.  The Technology Business Sale proceeds, the gross 

profit achievement target, letter of credit relief achievement target, and risk mitigation achievement 

target metrics will be measured at emergence.  In addition to the measurement of achievement of 

                                                 
3  Adjusted EBITDA excludes the technology business sale proceeds performance metric.  
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adjusted EBITDA, available cash balance, and safety performance for each quarterly performance 

period, performance will be measured on a cumulative year to date basis at the end of each quarter 

and a “catch up” payment will be made to the extent the Debtors’ year to date performance and 

earned payouts exceed the quarterly payouts to date.  These payments will be capped at target for 

each quarter except that maximum payments can be made if the performance satisfies the metric on 

a cumulative basis measured on year end.  The KEIP will continue for all four quarters of 2020 

regardless of the Debtors’ emergence provided that the Debtors’ management incentive plan, once 

effective, will replace the long-term incentives in the KEIP.  The annual compensation (or short-

term incentive) component of the KEIP will continue for all four quarters. 

11. I believe the Debtors’ performance metrics under the KEIP ensure that the Debtors 

will maximize value for all their stakeholders, minimize the disruption to the Debtors’ business 

caused by the chapter 11 processes, maximize cost efficiencies, and facilitate a successful 

restructuring transaction including the efficient consummation of the Technology Business Sale.  

12. To ensure the reasonableness of the KEIP, the Debtors retained Willis Towers 

Watson US LLC (“Willis Towers Watson”), who reviewed the KEIP in comparison to key incentive 

plans implemented in similar cases to determine whether the KEIP payments are within the range of 

market practice as compared to incentive plans for similarly situated companies in the same industry.    

13. Willis Towers Watson first referenced companies in the Debtors’ executive 

compensation peer group.  The peer group consists of a set of fourteen construction and engineering, 

and industrial manufacturing companies that the Debtors use for executive compensation 

benchmarking purposes, including: AECOM; Dover Corporation; EMCOR Group, Inc.; 

Fluor  Corporation; Ingersoll-Rand Plc; Jacobs Engineering Group, Inc.; KBR, Inc., MasTec, Inc.; 

National Oilwell Varco, Inc.; Parker-Hannifin Corporation; Quanta Services, Inc.; Stanley Black & 
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Decker, Inc.; TechnipFMC Plc; and Weatherford International Plc.  Willis Towers Watson also used 

general industry compensation data reflective of 330 companies with revenues between $3 billion 

and $20 billion. 

14. To assess the reasonableness of the total cost of the KEIP, Willis Towers Watson 

analyzed incentive plans approved in the following chapter 11 cases involving companies in various 

industries that filed petition in the last five years, with revenues that exceeded $3 billion: 

Alpha Natural Resources, Inc., Energy Future Holdings Corp., FirstEnergy Solutions Corp., 

iHeartMedia, Inc., NII Holdings, Inc., Peabody Energy Corporation, Sears Holdings Corporation, 

Toys “R” Us Inc., and Windstream Holdings, Inc. 

16. To assess the reasonableness of the design of the KEIP, Willis Towers Watson 

analyzed the incentive plans of the two aforementioned peer groups that are similarly situated to the 

Debtors.  First, Willis Towers Watson analyzed annual incentive plans offered by the peer 

companies, in keeping with the Debtors’ and the Compensation Committee’s historical use of peer 

group analysis.  Second, Willis Towers Watson reviewed recently approved post-petition cash 

incentive plans of the chapter 11 peers.  In conducting this analysis, Willis Towers Watson also 

relied upon its significant consulting experience in the analysis and design of post-petition incentive 

plans generally at dozens of other companies. 

17. Furthermore, Willis Towers Watson determined that if the Debtors do not receive 

approval from the Court for the 2020 KEIP, total direct compensation for the participants will only 

reflect current base salaries and the value of the retention awards granted during the fourth quarter 

2019, and thus total direct compensation would fall 48% below the 25th percentile of the market, in 

aggregate across the participant group.  However, assuming the 2020 KEIP is approved, Willis 

Towers Watson determined that the target total direct compensation for all participants in aggregate 
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would be 2% below the 25th percentile of the peer group.  The Debtor’s maximum total direct 

compensation, inclusive of the maximum KEIP opportunities, would be positioned approximately 

7% above the 50th percentile and 16% below the 75th percentile of the peer group.  To be clear, this 

scenario would apply when the stated maximum level of performance is achieved across all 

performance metrics. 

18. I believe that each of the KEIP Participants is critical to the Debtors’ restructuring 

and the Technology Business Sale efforts.  In the months leading up to the Petition Date and 

throughout the duration of these chapter 11 cases, the KEIP Participants have and will continue to 

face particular challenges, including: (a) providing proper messaging to various stakeholders, 

including but not limited to, employees, customers, and vendors; (b) facilitating the Debtors’ 

restructuring transaction through a prepackaged chapter 11 plan and consummating the Technology 

Business Sale; and (c) confronting and addressing any and all legal, operational and compliance 

issues that have arisen since the Petition Date and are likely to continue to arise as a result of these 

chapter 11 cases. The KEIP Participants are material to sustaining the Debtors’ business and 

facilitating the restructuring transaction.  I believe that without the continued commitment of the 

KEIP Participants, the Debtors’ ability to achieve a successful result in these chapter 11 cases would 

be severely compromised.  Further, I believe that the KEIP properly incentivizes the KEIP 

Participants to operate the Debtors’ business during the pendency of chapter 11 in as efficient and 

cost-effective manner as possible to maximize the value of their estates. 

19. Finally, if a KEIP Participant is terminated by the Debtors without “cause,” by the 

KEIP Participant for good reason (to the extent that the KEIP Participant is already party to an 

arrangement that provides for termination with good reason), or by reason of death or permanent 

disability, the KEIP Participant will be entitled to a pro-rata portion of the KEIP payment that would 
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otherwise have been earned for such performance period based on the percentage of the performance 

period the participant was engaged by the Debtors.  If a KEIP Participant’s employment is terminated 

for any other reason including voluntary termination and termination by the Debtors for cause, any 

remaining unpaid portion of the KEIP payment will be forfeited.  

The KERP 

20. The KERP covers 1,112 non-insider employees who were eligible under the 

prepetition incentive plans.  The Debtors’ management and their advisors have determined these 

employees to be integral to the Debtors’ success.  This determination was based on specific criteria, 

including institutional knowledge of the Debtors’ business, ability to timely replace a position, and 

criticality of the position to business operations.  None of the KERP Participants are an Insider (as I 

understand the term to be defined under the Bankruptcy Code) because, among other things, they do 

not make financial or operational decisions outside of their immediate responsibilities and they do 

not have the authority to make company-wide or strategic decisions.  The Debtors’ senior 

management team has evaluated their staffing needs and determined which employees are absolutely 

necessary to retain to ensure a successful restructuring transaction, including successful operations 

leading up to the consummation of the Debtors’ restructuring transaction and consummation of the 

Technology Business Sale.  I believe each KERP Participant has a specific qualification, skill, and 

expertise and is indispensable to the core business functions of the Debtors. 

21. The early departure of any of the KERP Participants would cause the Debtors to 

rely on their professionals more, which undoubtedly would be more expensive and diminish the 

value of the Debtors’ estates.  It is thus important to motivate the KERP Participants to remain with 

the Debtors. 
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22. Under the KERP, the KERP Participants will receive quarterly cash payouts. The 

total quarterly amount available under the KERP is $19,827,336 and the total cost of the KERP will 

not exceed $79,400,000.  If the Debtors emerge prior to year-end, the KERP Participants will receive 

payments for all four quarters regardless of the Debtors’ emergence date.4  A KERP Participant 

whose employment is terminated without cause will receive a prorated portion of his or her retention 

award for the quarterly period in which such termination occurs.  Any unpaid amounts will be 

forfeited upon any other termination of employment.  I believe the KERP is reasonable and in the 

best interests of the Debtors’ estates and key stakeholders. 

23. To ensure the reasonableness of the KERP, the Debtors sought assistance from 

Willis Towers Watson, who reviewed the KERP against appropriate industry and market 

comparables.  Willis Towers Watson’s analysis demonstrates that the KERP is reasonable as 

compared to non-insider plans authorized and approved in the chapter 11 cases of the following 12 

peer companies that filed petitions from April 2014 through May 2019 and had approximate 

prepetition annual revenues greater than $1.5 billion:  Arch Coal, Inc., ATD Corporation, 

Energy Future Holdings Corp., FirstEnergy Solutions Corp., Hexion Holdings LLC, iHeartMedia, 

Inc., Linn Energy, Peabody Energy Corporation, PG&E Corporation, Toys “R” Us Inc., 

Verso Corporation, and Windstream Holdings, Inc.  

24. Willis Towers Watson analyzed the proposed KERP awards, expressed as a 

percentage of salary, to general industry survey data on total incentive opportunities provided 

annually.  The positioning of the KERP awards relative to the general industry data generally range 

                                                 
4  To the extent a KERP Participant receives long-term incentive compensation under the post-emergence 

management incentive plan, the portion of such participants’ KERP award relating to long-term incentive 
compensation will be reduced in a corresponding fashion. 
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from the bottom 25% of the market to the 75th percentile, with the majority of awards falling at or 

below the market 50th percentile. 

25. Moreover, Willis Towers Watson determined that the aggregate cost of the KERP 

as a percentage of prepetition revenue is positioned at the 71st percentile of the plans of the 

chapter 11 peers.  We also noted that the Debtor is larger than the majority of the chapter 11 peers 

as the Debtor’s prepetition revenue is at the 86th percentile of the chapter 11 peers.  The aggregate 

annualized cost of the KERP is also within the observed market. 

26. In light of the foregoing, I believe the costs of the Compensation Plans are 

reasonable in the context of the Debtors’ assets, liabilities and the circumstances of these cases, and 

comport with industry standards as explained above.  Willis Towers Watson performed substantial 

due diligence in developing the Compensation Plans, including thoroughly reviewing incentive and 

retention plans of peer companies, and determining the amount of payments that are reasonable in 

comparison to other similarly situated companies.  I believe the Compensation Plans are essential to 

the success of the Debtors’ continued operations during these chapter 11 cases, the Debtors’ 

confirmation of their prepackaged chapter 11 plan, and the consummation of the Technology 

Business Sale.  

 
 

[Remainder of page intentionally left blank.] 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

statements are true and correct to the best of my knowledge, information, and belief. 

Dated:  February 10, 2020 /s/ John R. Castellano 
John R. Castellano 
Chief Transformation Officer 
McDermott International, Inc. 
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Schedule 1 

Summary of the KEIP  
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2020 KEIP Performance Metrics

USD Millions

  Metric     Weight  

Measurement 

Period   Threshold     Target     Maximum  

Adjusted EBITDA 27.5% Q1   $                        51.6     $                        64.5     $                        96.8  

(ex. Tech) Q2   $                        92.2     $                      115.2     $                      172.8  

Q3   $                        78.4     $                        98.0     $                      147.0  

Q4   $                      139.7     $                      174.6     $                      261.9  

(80% of Target) (150% of Target)

Available Cash Balance* 27.5% Q1   $                      840.0     $                      890.0     $                      990.0  

Q2   $                      600.0     $                      650.0     $                      750.0  

Q3   $                      650.0     $                      700.0     $                      800.0  

Q4   $                      610.0     $                      660.0     $                      760.0  

(Target less $50mm) (Target plus $100mm)

Tech Sale Proceeds 15.0% Base Purchase Price Base Purchase Price +

Initial Minimum 

Overbid

Amount

Base Purchase Price + 

Initial Minimum 

Overbid Amount + 3% 

of Base Purchase Price

Safety 15.0% Q1 TRIR ≤ .2875 TRIR ≤ .25 TRIR ≤ .2125

Q2

Q3

Q4

Proj. Gross Profit 5.0% Documented by   $                        15.0     $                        20.0     $                        40.0  

Achievement Target Effective Date

Letter of Credit Relief 5.0% Documented by   $                           2.0     $                        15.0     $                        30.0  

Achievement Target Effective Date

Risk Mitigation 5.0% Documented by   $                        35.0     $                        40.0     $                        80.0  

Achievement Target Effective Date

*Available cash balance defined as global cash less JV/consortium cash, insurance captive cash, and cash held in foreign 

jurisdictions ("in country cash")
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IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 )  
In re: ) Chapter 11 
 )  
MCDERMOTT INTERNATIONAL, INC., et al.,1 ) Case No. 20-30336 (DRJ) 
 )  
   Debtors. ) (Jointly Administered) 
 )  

 
DECLARATION OF ZACHARY P. GEORGESON  

IN SUPPORT OF THE DEBTORS’ EMERGENCY MOTION  
FOR ENTRY OF AN ORDER (I) AUTHORIZING AND APPROVING  

THE DEBTORS’ (A) KEY EMPLOYEE INCENTIVE PLAN AND (B) KEY  
EMPLOYEE RETENTION PLAN AND (II) GRANTING RELATED RELIEF 

I, Zachary P. Georgeson, hereby declare under penalty of perjury under 28 U.S.C. § 1746: 

1. I am a Senior Consulting Director at Willis Towers Watson US LLC 

(“Willis Towers Watson”)2.  In October, 2019, McDermott International, Inc. (“McDermott”), one 

of the above captioned debtors and debtors in possession (the “Debtors”), engaged Willis Towers 

Watson to provide compensation consulting services both before and after the commencement of 

these chapter 11 cases.  I am familiar with the pre and postpetition structure of the Debtors’ 

compensation plans, including the Debtors’ proposed Key Employee Incentive Plan (the “KEIP”) 

and proposed Key Employee Retention Plan (the “KERP,” and together with the KEIP, the 

“Compensation Plans”) as they are set forth in the Debtors’ Emergency Motion for Entry of an 

Order (I) Authorizing and Approving the Debtors’ (A) Key Employee Incentive Plan and (B) Key 

                                                 
1  Due to the large number of Debtors in these chapter 11 cases, for which joint administration has been granted, a 

complete list of the Debtors and the last four digits of their tax identification, registration, or like numbers is not 
provided herein.  A complete list of such information may be obtained on the website of the Debtors’ claims and 
noticing agent at https://cases.primeclerk.com/McDermott.  The location of Debtor McDermott International, 
Inc.’s principal place of business and the Debtors’ service address in these chapter 11 cases is 757 North Eldridge 
Parkway, Houston, Texas 77079. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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Employee Retention Plan and (II) Granting Related Relief (the “Motion”), both filed 

contemporaneously herewith.   

2. I submit this declaration (this “Declaration”) on behalf of Willis Towers Watson in 

support of the Motion.  Except as otherwise indicated, I have personal knowledge of all facts in this 

Declaration, based on my review of the Debtors’ business and compensation practices, my research 

into compensation practices for similarly situated companies, my research into the designs of 

retention- and incentive-based plans approved in recent chapter 11 proceedings and my significant 

experience in developing similar plans, and information supplied to me by members of the Debtors’ 

management team and the Debtors’ other advisors.  For the reasons described below, it is my opinion 

that the Debtors’ Compensation Plans are reasonable and generally consistent with market practice, 

including similarly situated companies that have sought relief under chapter 11.  If called upon to 

testify, I could and would testify competently to the facts and opinions set forth in this declaration. 

Background and Qualifications 

3. I received my Bachelor’s degree in Finance from Indiana University Bloomington 

in 2002.  After working at Deloitte Consulting LLP and Capital H Group, I joined 

Willis Towers Watson in 2008 and have since been employed by Willis Towers Watson. 

4. Willis Towers Watson is an international professional services firm that offers a 

wide variety of services to public and private clients, including expert analysis of executive and 

management compensation.  Willis Towers Watson designs and delivers solutions that manage 

risk, optimize benefits, cultivate talent, and expand the power of capital to protect and strengthen 

institutions and individuals.  Willis Towers Watson focuses on four key business 

segments:  corporate risk and brokering; human capital and benefits; exchange solutions; and 

investment, risk, and reinsurance. 
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5. My responsibilities at Willis Towers Watson have primarily involved providing 

consulting services to mid- and large-sized companies, specifically with regard to executive 

compensation.  I routinely work with public and private companies in various industries regarding 

compensation philosophy, pay competitiveness, incentive plan design, and other compensation-

related analyses.  I have worked with numerous Fortune 1000 companies, and have participated 

in the development and design of over 100 management and employee incentive plans for 

companies in and outside of bankruptcy. 

6. I am highly experienced in executive, management, and employee compensation 

with over 17 years of experience in the field.  During this time, I have worked closely with a range 

of companies undergoing a financial restructuring in developing a variety of pre and postpetition 

compensation arrangements, including compensation plans and programs for senior executive and 

non-executive employees.  Specifically, I have led or co-led the review and design of key employee 

incentive plans, key employee retention plans, and other, similar plans in a number of chapter 11 

cases, including Aegean Marine, American Airlines, American Tire Distributors, Appvion, Aspect 

Software, Bonanza Creek, Breitburn Energy, Caesars Entertainment Operating Company, 

Chaparral Energy, Conexant, Cumulus Media, Dex Media, Dura Automotive, Energy Future 

Holdings, EXCO Resources, Fairway Market, FullBeauty Brands, GenOn Energy, Gymboree, 

Horsehead Holding Corp., iHeartMedia, Inc., Jones Energy, Keystone Automotive, Longview 

Power, MolyCorp, Parker Drilling, Petroflow, Platinum Energy Solutions, RadioShack, Reader’s 

Digest Association, Republic Airways, Sabine Oil & Gas, Samson Resources, Sheridan 

Production, Southeastern Grocers, Takata, Tops Markets, Westmoreland Coal Co., and 

Windstream Holdings, Inc.  I am also actively working on numerous other restructuring matters 

that are not yet in the public domain. 
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Willis Towers Watson’s Involvement with the Debtors 

7. Since Willis Towers Watson was retained by McDermott in October 2019, I have 

familiarized myself with the Debtors’ operations, business, and restructuring challenges.  At the start 

of our engagement, Willis Towers Watson discussed with the Debtors and their advisors the Debtors’ 

operational history, financial performance, restructuring process, and various issues regarding the 

Debtors’ workforce and employee plans.  Willis Towers Watson reviewed the structure of the 

Debtors’ existing base salary and primary incentive plans, paying specific attention to the various 

incentive plans’ performance metrics, participating employees, payout frequency, and target payout 

level.  This review culminated in the Compensation Plans which remain in effect through 

December 31, 2020.  The Debtors, in consultation with Willis Towers Watson and their other 

advisors, determined that entering into the Compensation Plans is necessary and appropriate to 

properly incentivize and compensate the Debtors’ management and employees. 

8. The Debtors performed significant due diligence in developing their Compensation 

Plans, and my team and I collaborated closely with the Debtors’ management and other outside 

advisors in reviewing and advising on the Compensation Plans.  Specifically, my team and I provided 

input and advice on the design, structure, total cost, and award opportunities of the Compensation 

Plans for reasonableness.  My analysis of the reasonableness of the Compensation Plans was 

presented to the Debtors’ senior management, including the Debtors’ President and Chief Executive 

Officer and the Compensation Committee of the Debtors’ Board of Directors.  The primary goal in 

the course of these interactions with the Debtors and senior management was to provide an 

independent assessment of the Debtors’ Compensation Plans that drew directly upon relevant market 

data as well as my experience in designing comparable plans for similarly-situated companies. 

Case 20-30336   Document 367   Filed in TXSB on 02/10/20   Page 49 of 61



 

5 

Compensation Plans Overview 

9. The KEIP provides for cash incentives to thirteen key employees identified by the 

Debtors as critical to the Company’s financial and operational success.  More specifically, the KEIP 

provides the KEIP Participants with the opportunity to earn cash payments only if certain incentive-

based performance goals that are linked to specific performance targets are achieved over the course 

of 2020.  The KEIP would provide aggregate (for all participants) threshold, target, and maximum 

opportunities of approximately $6,704,492, $13,408,984, and $26,817,969, respectively.  The 

estimated aggregate payout at target performance level under the KEIP is $10,907,000 for Insider 

KEIP Participants. 

10. The KERP provides for cash incentives to 1,112 non-insider employees who are 

essential to the Debtors’ ongoing operations and may pose significant retention risks.  The KERP 

Participants will receive quarterly payouts subject to continued employment.  The total quarterly 

amount available under the KERP is $19,827,336. 

The KEIP 

11. The participants in KEIP include thirteen total officers of the Debtors’ management 

team, including six Insider KEIP Participants:  (a) David Dickson, President and Chief Executive 

Officer; (b) Samik Mukherjee, Group Senior Vice President, Projects; (c) Christopher Krummel, 

Executive Vice President and Chief Financial Officer; (d) John Freeman, Executive Vice President 

and Chief Legal Officer; (e) Brian McLaughlin, Senior Vice President and Chief Commercial 

Officer; and (f) Tosha Perkins, Senior Vice President and Chief Human Resources Officer; and 

seven non-insider officers of the Debtors’ management team, including:  (a) Linh Austin, Senior 

Vice President, Middle East and North Africa; (b) Tareq Kawash, Senior Vice President, Europe, 

Africa, Russia and Caspian; (c) Ian Francis Prescott, Senior Vice President, Asia Pacific; (d) Mark 

Coscio, Senior Vice President, North, Central, and South America; (e) Neil Gunnion, Senior Vice 
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President, Project Execution and Delivery; (f) Gentry Brann, Senior Vice President, 

Communications, Marketing, and Administration; and (g) Dale Suderman, Group Vice President, 

Chief Accounting Officer.  It is my understanding that these officers are generally responsible for 

the overall strategy and direction of the Debtors’ enterprise as a whole and have played, and will 

continue to play, a central role in the Debtors’ chapter 11 cases and in the overall success of the 

restructuring effort.  

12. The KEIP contains the following primary design features: 

a. Eligible Participants.  The KEIP is limited to the aforementioned KEIP 
Participants who I understand are critical to the Debtors’ day-to-day 
operations, financial performance, and the success of the Debtors’ 
restructuring. 
 

b. KEIP Awards.  Each KEIP award will be a cash amount provided (to the 
extent earned based on performance) upon the conclusion of each of the 
performance periods set forth below.  Potential payments are based on 
achievement of specified performance metrics for each such performance 
period and subject to continued employment of the participant through each 
such time (except as provided below). 
 

c. Performance Periods.  Adjusted EBITDA, available cash balance, and 
safety performance metrics will be measured for each of four independent 
performance periods during 2020 representing the first fiscal quarter of 
2020, the second fiscal quarter of 2020, the third fiscal quarter of 2020, and 
the fourth fiscal quarter of 2020.  Achievement of performance for each 
period will be considered independently of performance for other periods.  
The Technology Business Sale proceeds, the gross profit achievement 
target, letter of credit relief achievement target, and risk mitigation 
achievement target metrics will be measured at emergence. 
 

d. Catch-up Feature.  In addition to the measurement of achievement of 
adjusted EBITDA, available cash balance, and safety performance for each 
quarterly performance period, performance will be measured on a 
cumulative year to date basis at the end of each quarter and a “catch-up” 
payment will be made to the extent the Debtors’ year to date performance 
and earned payouts exceed the quarterly payouts to date.  These payments 
will be capped at target for each quarter except that maximum payments can 
be made if the performance satisfies the metric on a cumulative basis 
measured on year end. 
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e. KEIP Payment Timing.  Payments will be made as soon as practical after 
45 days from each performance period for certain but not all metrics.  If the 
Debtors emerge prior to a quarter’s end, the payment for that quarter for all 
metrics (except adjusted EBITDA) will be accelerated to the emergence 
date. 
 

f. KEIP Payout Ranges.  The KEIP will provide for potential payments 
representing a range from 50 percent of target payment for threshold 
performance, up to 200 percent of target payment for maximum 
performance.  Linear interpolation of the KEIP payment will be applied for 
achievement of performance metrics between the values shown below. 
 

g. Performance Targets.  KEIP payouts will be based on seven performance 
metrics.  The performance metrics consist of adjusted EBITDA3 weighted 
at 27.5%, available cash balance weighted at 27.5%, technology business 
sale proceeds weighted at 15%, safety weighted at 15%, gross profit 
achievement target weighted at 5%, letter of credit relief achievement target 
weighted at 5%, and risk mitigation achievement target weighted at 5%.  
Details regarding these metrics are set forth in the Motion. 
 

h. Termination of Employment.  If a participant’s employment is terminated 
by the Debtors without “cause,” by the participant for good reason (to the 
extent the KEIP Participant is already party to an arrangement that provides 
for good reason), or upon death or disability, the participant will be entitled 
to a pro-rata portion of the KEIP payment that would otherwise have been 
earned for such performance period based on the percentage of the 
performance period the participant was engaged by the Debtors.  If a 
participant’s employment is terminated for any other reason (including 
voluntary termination and termination by the Debtors for cause), any 
remaining unpaid portion of the KEIP payment will be forfeited. 
 

i. KEIP Renewal.  The KEIP will continue for all four quarters of 2020 
regardless of the Debtors’ emergence provided that the Debtors’ 
management incentive plan, once effective, will fully replace the long-term 
incentives in the KEIP.  The annual or short-term incentive compensation 
component of the KEIP will continue for all four quarters. 
 

13. As mentioned previously, if approved, the KEIP would provide aggregate 

(for all participants) threshold, target, and maximum opportunities of approximately $6,704,492, 

                                                 
3  Adjusted EBITDA excludes the technology business sale proceeds performance metric.  
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$13,408,984, and $26,817,969, respectively.  The individual award opportunities available to each 

KEIP Participant are summarized as follows: 

Individual KEIP Values4 

Participant’s Title 

Threshold 
Award 

Opportunity 
Target Award 
Opportunity 

Maximum 
Award 

Opportunity 
President and Chief Executive Officer $3,165,625 $6,331,250 $12,662,500 
Group Senior Vice President, Projects $650,000 $1,300,000 $2,600,000 

Executive Vice President and Chief Financial Officer $616,125 $1,232,250 $2,464,500 

Executive Vice President, Chief Legal Officer and 
Corporate Secretary $561,750 $1,123,500 $2,247,000 

Senior Vice President and Chief Commercial Officer $295,000 $590,000 $1,180,000 

Senior Vice President and Chief Human Resources 
Officer $165,000 $330,000 $660,000 

Senior Vice President, Middle East and North Africa $225,000 $450,000 $900,000 

Senior Vice President, Europe, Africa, Russia and 
Caspian $211,250 $422,500 $845,000 

Senior Vice President, Asia Pacific $211,250 $422,500 $845,000 
Senior Vice President, North, Central, and South 

America $190,000 $380,000 $760,000 

Senior Vice President, Project Execution and Delivery $190,000 $380,000 $760,000 

Senior Vice President, Communications, Marketing, 
and Administration $142,992 $285,984 $571,969 

Vice President, Chief Accounting Officer $80,500 $161,000 $322,000 

Total Award Values $6,704,492 $13,408,984 $26,817,969 
 

Analysis of Total Direct Compensation for KEIP Participants 

14. In assessing the reasonableness of the KEIP, I worked with my team to review 

competitive target total direct compensation—an industry-standard benchmark that includes the sum 

of base salary, target annual bonus awards, and long-term incentive grant values—for all 

KEIP Participants.  I also worked with my team to review the existing compensation opportunities 

for the KEIP Participants in helping design the KEIP. 

                                                 
4  The below threshold opportunity to each KEIP Participant is $0. 
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15. A critical initial step in this analysis was to define the relevant market for talent.  

As the primary reference point to assess the competitiveness of compensation of all KEIP 

Participants, my team and I referenced companies in the Debtors’ existing executive compensation 

peer group.  I understand the peer group was developed between the Debtors and their prior 

Compensation Committee’s executive compensation advisor, Meridian Compensation Partners, 

LLC.  The peer group consists of a set of fourteen construction and engineering, and industrial 

manufacturing companies with revenues between $5 billion and $20 billion that the Debtors use for 

executive compensation benchmarking purposes, including: AECOM, Dover Corporation, EMCOR 

Group, Inc., Fluor Corporation, Ingersoll-Rand Plc, Jacobs Engineering Group, Inc., KBR, Inc., 

MasTec, Inc., National Oilwell Varco, Inc., Parker-Hannifin Corporation, Quanta Services, Inc., 

Stanley Black & Decker, Inc., TechnipFMC Plc, and Weatherford International Plc.  The Debtors 

also use general industry compensation data reflective of 330 companies with revenues between 

$3 billion and $20 billion.  My team and I reviewed the peer and general industry reference groups 

and found them to be reasonable. 

16. To analyze the reasonableness of the Debtors’ target total direct compensation, my 

team and I utilized an analysis of the Debtors’ executive compensation pay opportunities completed 

by the Committee’s prior executive compensation advisor, Meridian Compensation Partners, LLC.  

This analysis matched the KEIP Participants to proxy disclosed executives at the peer companies, 

and executives within the general industry comparator set with comparable roles and responsibilities.  

The analysis provided competitive target total direct compensation benchmarks based on the most 

recently filed proxy disclosures from each peer company.  Subsequently, my team and I reviewed 

the Debtors’ annualized target total direct compensation (reflecting the sum of base salary, the value 
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of retention awards granted during the fourth quarter 2019, and the target KEIP opportunities) for 

KEIP Participants to target total direct compensation pay levels in the market. 

17. If the Debtors do not receive approval from the Court for the 2020 KEIP, total direct 

compensation for the participants will only reflect current base salaries and the value of the retention 

awards granted during the fourth quarter 2019, and thus total direct compensation would fall 

48% below the 25th percentile of the market, in aggregate across the participant group.  In my 

opinion, this outcome could significantly undermine the Debtors’ ability to motivate their senior 

management to achieve desired business objectives.  Assuming the 2020 KEIP is approved, the 

target total direct compensation for all participants in aggregate would be 2% below the 25th 

percentile of the peer group.  The Debtors’ maximum total direct compensation, inclusive of the 

maximum KEIP opportunities, would be positioned approximately 7% above the 50th percentile and 

16% below the 75th percentile of the peer group.  To be clear, this scenario would apply when the 

stated maximum level of performance is achieved across all performance metrics. These 

benchmarking outcomes are summarized in the table below. 

Total Direct Compensation (TDC) for 2020 KEIP Participants 

TDC Outcomes 
Relation to 25th 

Percentile of Market 
Relation to 50th 

Percentile of Market 
Relation to 75th 

Percentile of Market 
Base Salaries plus Q4 2019 

Retention Awards 48% below 61% below 70% below 

Base Salaries, Q4 2019 
Retention plus Threshold 

KEIP Payout 
25% below 44% below 56% below 

Base Salaries, Q4 2019 
Retention plus Target KEIP 

Payout 
2% below 27% below 43% below 

Base Salaries, Q4 2019 
Retention plus Maximum 

KEIP Payout 
44% above 7% above 16% below 

 
Analysis of Aggregate KEIP Costs 

18. To assess the reasonableness of the total cost of the KEIP, my team and I analyzed 

incentive plans approved in the following chapter 11 cases involving companies in various industries 
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that filed petition in the last five years, with revenues that exceeded $3 billion: Alpha Natural 

Resources, Inc., Energy Future Holdings Corp., FirstEnergy Solutions Corp., iHeartMedia, Inc., NII 

Holdings, Inc., Peabody Energy Corporation, Sears Holdings Corporation, Toys “R” Us Inc., and 

Windstream Holdings, Inc. 

19. My team and I calculated the cost of the KEIP on an absolute total dollar basis and 

as a percentage of prepetition revenue, and then compared this cost to the cost of court-approved 

incentive plans of the chapter 11 peers.  Assuming the KEIP is approved and if all of the performance 

goals are achieved at target, the Debtors’ annualized cost of the KEIP is at the 62nd percentile of the 

restructuring compensations in terms of absolute dollars, and at the 45th percentile when evaluated 

as a percentage of prepetition revenue.  Furthermore, the Debtors’ annualized maximum cost of the 

KEIP is at the 91st percentile of the restructuring compensations in terms of absolute dollars, and at 

the 47th percentile when evaluated as a percentage of prepetition revenue.  The difference in 

positioning of the absolute cost and cost as a percentage of revenue can be attributed to the Debtors’ 

relatively large revenue size compared to the restructuring sample, which is at the 81st percentile. 

20. Based on the results of these benchmarking analyses, and my experience in other 

incentive compensation arrangements implemented in chapter 11 cases, I believe the KEIP and the 

threshold, target, and maximum total direct compensation levels are reasonable in light of 

competitive market practice for companies similar to the Debtors.  Critically, the absence of an 

incentive opportunity for the KEIP Participants significantly undermines the current competitiveness 

of the Debtors’ compensation structure (as it would be comprised of just base salary), which in turn 

could negatively impact the Debtors’ ability to motivate current management to achieve desired 

business objectives, as well as the Debtors’ ability to attract other skilled senior executives. 
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Analysis of the KEIP Structure 

21. To assess the reasonableness of the design of the KEIP, my team and I analyzed the 

incentive plans of the two aforementioned groups of companies that are similarly situated to the 

Debtors.  First, I analyzed annual incentive plans offered by the peer companies, in keeping with the 

Debtors’ and the Compensation Committee’s historical use of peer group analysis.  Second, 

I reviewed recently approved post-petition cash incentive plans of the chapter 11 peers.  

In conducting this analysis, I also relied upon my significant consulting experience in the analysis 

and design of post-petition incentive plans generally at dozens of other companies. 

22. The general structure of the KEIP comports with the findings of my review of 

incentive plans of the peer companies and the chapter 11 peers that disclosed the details of such 

incentive plans.  I would note the following key design features: 

a. Key employee incentive awards typically are paid in cash during a 
restructuring; 
 

b. Participants usually are limited to senior management with a median 
number of participants for the chapter 11 peers being eleven; 
 

c. All of the peer companies and the chapter 11 peers use some form of 
financial metric in their plans; performance metrics customarily include 
profit measures such as EBITDA or operating income, or a cash flow 
measure;  
 

d. Sixty-four percent of the peer companies and fifty-six percent of the chapter 
11 peers use some form of non-financial metric in the plan; and 
 

e. The concept of threshold and maximum payout levels (as a percentage of 
target) are reasonable and common design features among both the peer 
companies and chapter 11 peers.  The disclosed threshold payouts among 
the peers range from 0% - 50% of target, while all the peers defining the 
maximum payout as a percent of target used 200% of target.  Among the 
chapter 11 peers six established a threshold payout of 50% of target, while 
the maximum payout ranged from 150% - 200% of target, with 200% being 
the most common maximum payout. 
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23. For these reasons and based on my experience with incentive-based compensation 

plans employed by companies in chapter 11, I believe the design, structure, cost and individual 

opportunities available under the Debtors’ KEIP is reasonable and consistent with market practice. 

The KERP 

24. The KERP represents a continuation of the prepetition broad-based employee 

incentive opportunities, with retention awards equal to the combinations of an employee’s 

prepetition target annual and long-term incentive opportunities. 

25. The KERP contains the following primary design features: 

(a) Eligible Participants.  The KERP awards will be provided to approximately 
1,112 non-insiders who were eligible under prepetition incentive plans.   

(b) KERP Awards.  KERP awards represent fixed cash amounts payable in four 
installments based on continued employment of the participant through the 
applicable payment dates.  Approximately $19.8 million of the available 
KERP awards will be allocated quarterly.  The KERP will continue for all 
four quarters of 2020 regardless of the Debtors’ emergence date.5 

(c) Maximum Amount of KERP.  The total amount of the KERP will not 
exceed $79.4 million. 

(d) Payment Dates.  Each KERP Participant will be paid at the most practical 
payroll processing date, but in no event later than 45 days following the 
quarter end.  

(e) Termination of Employment.  If a participant’s employment is terminated 
by the Debtors without “cause” or due to death or disability, any then unpaid 
portion of the KERP payment for the quarterly period in which such 
termination occurs will be accelerated and paid.  If a KERP Participant’s 
employment is terminated voluntarily or by the Debtors for cause, any 
remaining unpaid portion of the KERP payment will be forfeited. 

Analysis of the KERP 

26. In assessing the reasonableness of the KERP, I worked with my team to analyze 

                                                 
5  To the extent a KERP Participant receives long-term incentive compensation under the post-emergence 

management incentive plan, the portion of such participants’ KERP award relating to long-term incentive 
compensation will be reduced in a corresponding fashion. 
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non-insider compensation plans authorized and approved in the chapter 11 cases of the following 12 

companies that filed petitions from April 2014 through May 2019 and had approximate pre-petition 

annual revenues greater than $1.5 billion:  Arch Coal, Inc., ATD Corporation, Energy Future 

Holdings Corp., FirstEnergy Solutions Corp., Hexion Holdings LLC, iHeartMedia, Inc., Linn 

Energy, Peabody Energy Corporation, PG&E Corporation, Toys “R” Us Inc., Verso Corporation, 

and Windstream Holdings, Inc.  In conducting this analysis, I also relied upon my significant 

consulting experience in the analysis and design of postpetition retention plans generally at dozens 

of other companies. 

27. As a first step in evaluating the KERP, my team and I analyzed the proposed KERP 

awards, expressed as a percentage of salary, to general industry survey data on total incentive 

opportunities provided annually.  The positioning of the KERP awards relative to the general 

industry data generally range from the bottom 25% of the market to the 75th percentile, with the 

majority of awards falling at or below the market 50th percentile. 

28. The general structure of the KERP comports with the findings of my review of 

retention plans of the Debtors’ chapter 11 peers and my experience.  I would note the following 

observations:  

• Continuing non-insider compensation arrangements post-petition is 
common; 

• The KERP award opportunities, expressed either as a percentage of average 
base salary, or in absolute dollar terms, are within the range of KERP market 
practice; 

• The installment payout feature is consistent with market practice as most of 
the chapter 11 peers for the KERP provided awards through installments; 
and 

• Companies frequently provided installments based on multiple retention 
periods that correspond with a consistent schedule (i.e., one payment every 
three months, quarterly, semi-annually, etc.). 
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29. My team and I also reviewed the total cost of the KERP.  The aggregate cost of the 

KERP as a percentage of prepetition revenue is positioned at the 71st percentile of the plans of the 

chapter 11 peers.  We also noted that the Debtors are larger than the majority of the chapter 11 peers 

as the Debtors’ prepetition revenue is at the 86th percentile of the chapter 11 peers.  The aggregate 

annualized cost of the proposed KERP is also within the observed market. 

30. For these reasons and based on my experience with retention-based compensation 

plans employed by companies in chapter 11, I believe the design, structure, cost and award 

opportunities of the Debtors’ KERP is reasonable and consistent with market practice. 

Conclusion 

31. Based on my education, experience, and the work I have done in this case and in 

similar cases, I believe that the design, structure, cost, and award opportunities available under the 

Compensation Plans are reasonable given the facts and circumstances of these chapter 11 cases. 

 
 [Remainder of page intentionally left blank.] 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

statements are true and correct to the best of my knowledge, information, and belief. 

Dated:  February 10, 2020 /s/ Zachary P. Georgeson 
 Zachary P. Georgeson 
 Senior Director 

Willis Towers Watson Delaware Inc. 
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